United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


B , ‘The City. 
: and Dallas Chamber of Commerc 


For the District of Columbia: Circuit: 


No. 13, 814 


sa Spgs 


CIVIL AERONAUTICS BOARD, , Respondent — 


On Petition F or. Review Of Orders Of The 


Gi vil Aeronautics. Board 


t 
{ 
t 
‘ 


mote = Se Pp ‘Kucera 
City Attorney _ : 
“City Hall Sa 
Dallas. q; Texas 


“George: Ss. 
- 2400 Repuatic B Bank B Bu 


Dallas, Texas — 


- Brackley. Shaw a 
Bee cee 17th: Street, NeW, 





"4 
4 

‘ 

_ 
f 

x 

’ 


Brief of Intervenor, The City of Dallas 
and Dallas Chamber of Commerce 


ao 






| a 

UNITED STATES COURT OF APPEALS 

BP | United States Court of Appeals - 
ke :; For the 


gee Columbia Circuit 
For the District of Columbia Circuit District of 


> 
MAY 271957 
No. 13, 814 ; ; 
: Sryeh Mira 
NATIONAL AIRLINES, INC., Petitioner ScSRK 

| 
v. 

CIVIL AERONAUTICS BOARD, Respondent 

THE CITY OF DALLAS, etal, Intervenors 

On Petition For Review Of Orders Of The gta 

| Civil Aeronautics Board ll : 
| wz FI b 
hf 
_ H. P. Kucera 
City Attorney 
City Hall 
Dallas 1, Texas 
) George S. Terry 
| 2400 Republic Bank Building 
‘ Dallas, Texas 


| Brackley Shaw 
910 17th Street, N.W. 
ai Washington 6, D.C. 


Attorneys for Intervenor, 
The City of Dallas and’ 
Dallas Chamber of Commerce 


Dated: 





GENERAL INDEX 


l. The Board did not abuse its discretion in 
taking up the Dallas to the West Case, 
Docket No. 7596, and setting it down for 
hearing prior to National's application in 
Docketino.wi59°s 


The geographic scope of the Applications 


sought to be consolidated ..... 


It was within the Board's discretion to 


determine the geographical scope of this 


proceeding 


(a) Preference of Houston-West Coast 
Traffic is for Routings South of Dallas . 


(b) National Airlines is seeking to Argue 
a Trans—continental route case .....2<ds <<... 


In determining the geographical scope of a 
proceeding the Board is under no duty to 
define its limits so as to place all carrier 


applications on an equal footing 


(a) Would National and Braniff then be on 
an equal footing? .... 


Would National and Delta be on an 
equal footing? ... .« .« 


(c) Would National and Continental then 
be on an equal footing? 


(d) A Houston-West Coast Service is not 


logically part of a Dallas to the West 


If the Court here decides that the Board 
acted capriciously and arbitrarily and thus 
abused its discretion in determining the area 
which should be investigated in the Dallas to 
the West Case, then by what standard shall 
the Board measure the reasonableness of its 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 13, 814 


NATIONAL AIRLINES, INC., Petitioner 


Vv. 
CIVIL AERONAUTICS BOARD, Respondent 
THE CITY OF DALLAS, etal, Intervenors 
On Petition for Review of Orders of the 


Civil Aeronautics Board 


BRIEF FOR INTERVENOR, THE CITY OF DALLAS 
AND DALLAS CHAMBER OF COMMERCE 


MAY IT PLEASE THE COURT: 
QUESTION IN THE CASE 


As it appears to this intervenor the simple legal question posed by this 
proceeding is whether, in view of the Ashbacker doctrine, the Civil Aero- 
nautics Board, in its Order of Consolidation No. E-10600, abused its dis- 
cretion in limiting the scope of the Dallas to the West Case, Docket No. 7596, 
to an area between Dallas on the East and San Diego, Los Angeles, and San 
Francisco/Oakland on the West. ! 

In addition to the naked legal question involved, there are certain equi- 
table considerations which should not be overlooked by this Court, Not only 
the carrier parties hereto, but also the City parties, intervenors, as well as 
applicants, have spent thousands of dollars preparing exhibits for the Dallas 
to the West Case in good faith reliance on its being just such a case; if the 


case should now be recast into a Houston-West Case for the benefit of National, 
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new prehearing conferences, new alignment of issues and new exchange of 
exhibits would be made necessary; and practically all of the money and time 
spent thus far in preparation of the case would be wasted. 
| BACKGROUND OF THE DALLAS TO THE WEST CASE 

Although National's suit is bottomed on what it claims to be an Ashbacker . 
situation, which will be hereafter analyzed in this brief, National nevertheless 
seeks to window-dress its case by urging that Houston's need for additional - 
service to the West is greater than that of Dallas, and that in National's 
opinion the Board should have created a Houston to the West Case, with Dallas 
only an unwelcome guest. For that reason it would seem helpful at this point ‘ 
to give the Court a brief background on the Dallas to the West Case. 

Dallas made its first bid for competitive service to the West Coast, as 
an intervenor in the original Southern Service to the West Case, DocketNo. 1102, 
et al ¥/ in which the first Prehearing Conference was held on May 14, 1948, 
and which case included consideration of applications which had been pending 
since 1944, a 

In the Southern Service to the West Case the Board gave due recognition 
to the need for competitive air service between Dallas and California, but 
sought to provide that service through an equipment interchange agreement. 
Ultimately, this took the form of the Braniff-TWA Interchange, authorizing, 
among other things, ataatr plane service between Dallas, and points on TWA's 
route West of Amarillo, but with a mandatory stop at Amarillo, the interchange ‘a 
point. 


In this later stage of the case, styled Reopened Southern Service to the 


West Case, in which by supplemental opinion the Board authorized interchange 4 
service, 2/ the Board took a very strong position with respect to the need for > 


competitive service between Dallas and California. We quote: 


1/ Order No. E-5090, handed down on January 30, 1951. * 


2/ Supplemental Opinion on Reconsideration; Order No. E-8466, June 25, 1954, ~ 
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"The air traffic between Houston and Ft. Worth/ 
Dallas on the one hand, and Los Angeles and San. 
Francisco on the other hand, already amounts to | 
upwards of 65,000 passengers annually. Yet, : 
American has a strangle hold on this traffic. The 
primary segment, Los Angeles-Dallas, involving/a 
distance of 1245 miles, is served exclusively by | 
American, notwithstanding that this segment ranks 
third in length of haul among the first 25 pairs of 
points in the United States which are non-competi- 
tively served. Unless we were to take some action 
in this case, this segment would continue in the sole 
possession of American; and Texas and California 
would be forced to depend upon a monopoly route for 
inter-regional transportation for an indefinite period 
in the future. Few areas in the country with a similar 
demonstrated traffic potential and ability to support 
air service are so dependent upon the service of/a 
Single carrier. *** We think it self-evident that the 
authorization of a competitive service for Ameriican 
would not adversely affect the public interest. On the 
contrary, we find that such circumstances warrant 
and indeed require the provision of a competitive service." 


Less than a year's experience with this circuitous route involving a 
mandatory stop at Amarillo, demonstrated to the carriers ‘the impossibility 
of gaining, through this method, effectively competitive service, where they 
lacked an authorization which would permit a quality of service equal to that 
offered by American, the other carrier in the market. As a result, on 
January 7, 1956, TWA applied for suspension of the Inter change Service, 
which application was approved by the Board on March 19, 1956. 

Even before TWA applied for permission to discontinue this Inter- 
change Service which had failed so completely to provide the competitive 


service between Dallas and the West Coast, the need for which had been so 


clearly recognized by the Board, it was evident that the Interchange would 


not accomplish its stated purpose. Asa result, the City of Dallas and Dallas 
Chamber of Commerce had filed on January 4, 1956 a complaint with respect 
to the adequacy of its authorized air service with Los Angeles, San Francisco, 
other points in California, and points between Dallas andi California, and had 
petitioned the Board in the same instrument to investigate the need for addi- 


tional authorized service in the area, 
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Then upon the filing of TWA's application for permission to suspend 
service on the Interchange, Dallas on February 6, 1956 filed a Motion with the 
Board to expedite consideration of its Complaint and petition. Acting on Dallas'§ , 
Motion for expedited consideration, the Board on April 6, 1956 assigned to the 
Dallas complaint and petition Docket No. 7596 and set it down for hearing, 
announcing that a Prehearing Conference would be held on May 7, 1956. This 4 
was just one week less than a full eight years after the Prehearing Conference 
in the Southern Service to the West Case, when Dallas first began its effort to 
secure needed competitive service with California points, but after the eight 4 
years intervening it found itself in the Prehearing Conference in 1956 in exactly 
the same position so far as authorized competitive service to California was con- 
cerned, as it was at the time of the Prehearing Conference in 1948. ‘ 

In the meantime, during those same eight years the air passengers be- 
tween Dallas and the California cities have more than doubled. For instance, 
the air passengers between Dallas and Los Angeles increased from 1,090 in ‘ 
March, 1948 to 2,307 in March, 1956; and similarly, the increase of the passen- 
gers exchanged between Dallas and San Francisco went from 328 in March, 1948 ., 
to 1,322 in March of 1956. . 

| The Civil Aeronautics Board's Official Airline Revenue Passenger Survey 
for the period March 1-14, 1956, confirmed again the tremendous importance a 
to Dallas of air service with Los Angeles and San Francisco. During that survey « 


¢ 


period, Los Angeles was Dallas’ ninth most important market in terms of air E 
passengers, and its third most important market in terms of air passenger miles., 
It also disclosed that San Francisco was Dallas' eighteenth most important market + 
in air passengers, but its sixth most important market in air passenger miles. 

Yet Dallas has no competitive air service either with Los Angeles or with San s 
Francisco, 


Prior to filing the Complaint and Petition, which became the lead docket in 


the Dallas to the West Service Case, Dallas made a detailed investigation ofits . 
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needs for new or additional air service authorization with intermediate 


points, including West Texas. The additional needs which were revealed 


by this investigation were included in Dallas' Complaint and Petition, and 


are included for consideration by the Board in the Dallas to the West Service 


Case, Some of these needs are as follows: 


I. 


| 


There is no competitive trunkline service between Dallas and 
Lubbock, Texas, although the annual alame oF origin-destination 
passengers in 1955 was approximately 15, 000, an increase of 
about 15% in two years. | 

There is no competitive trunkline service authorized between 
Dallas and El Paso, Texas, although the annual volume of origin- 
destination passengers between the two cities in 1955 was approxi- 
mately 9,600, : 

There is no competitive trunkline service authorized between 
Dallas and Midland, Texas, although the annual volume of origin- 
destination passengers between the two cities in 1955 was approxi- 
mately 16,000. ! 

Trunkline-type air service cannot be offered between Dallas and 
San Angelo, Texas in spite of the fact that air passengers in- 
creased from 131 in March 1-14, 1954 to 229 in March 1-14, 

1956 - an annual rate of approximately 6, 000 passengers, 
Dallas-Albuquerque single-plane service is available only under 
the restrictions typical of a local service route. The number of 
Dallas-Albuquerque origin-destination ncnoene! however, 
between the two cities in 1955 was Seoeeein eae WgieOO. It 
should be noted also that Dallas presently has no single-carrier 
trunkline service authorized with Las Vegas, Nevada, although 


for the week of March 1-14, 1956 it exchanged 45 passengers with 


that city. 
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In contrast to the series of regional proceedings within which the 
adequacy of existing trunkline authorizations has been considered for almost 
every part of the country, there has been no case set up for perfecting the 
authorized trunkline service pattern in the Dallas Southwest and on to the 
Pacific Coast since the beginning of the Southern Service to the West Case in 
1948, now more than nine years ago. 
z 
THE BOARD'S PROBLEMS 
The problems which the Board had before it in setting the territorial 


limits of the Dallas to the West Case were legion. 


1. The Board did not abuse its discretion in taking up the Dallas to the 
West Case, Docket No. 7596, and setting it down for hearing prior to National's 


application in Docket No. 7159. 

In the Houston-California Interchange Case, Docket No. 6749, the pro- 
ceeding as cast was confined to a Houston-West service. Both Dallas and 
Eastern sought to extend the inquiry in the proceeding to consider Houston- 
East service. It was within this framework that National on May 16, 1955 
filed its application in Docket 7159 which is at issue here. This application 
proposed two extensions of National's Route 39 Westward from New Orleans, - 
one of which would extend from New Orleans to the west coast via Houston and 
El Paso, and the other from New Orleans to the west coast via Dallas and 
Albuquerque. 1/ The route proposed via Houston did not name Dallas, and the 
route proposed via Dallas did not name Houston. 

Continental's application was filed on May 16, 1955 and Braniff's and 
Eastern's were filed three days earlier, on May 13, 1955. Of course, all of 
eneee applications were filed in connection with the Florida-Texas Case in 
which the Board in the exercise of its discretion consolidated only those portions 


of the applications between Houston and Florida. Thus, the applications which 


1/ See map at top of Appendix A this brief. 
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National and Eastern sought to have consolidated to the Dallas to the West 
a Case a year later were only the consolidated portions of the applications 
theretofore severed out of the Houston-Florida Case. | 

The application which National had on file with the Board in Docket 
. No. 7159 on April 6, 1956 when the Board set down the Dallas Complaint 
and Petition for hearing did not include this FoustonsDaltels missing link, 
of which Petitioner seeks to make so much, or otherwise provide for a 
2 Houston-Dallas-West Coast Service. On the contrary it provided fora 
Dallas-New Orleans leg which National had made no ettone to consolidate 
into the so-called "Florida-Texas Case", anda Houston-New Orleans leg 
a which was covered by another National application then currently being 
heard in the Houston-Florida Case, | 
fe The action of the Board in expediting the St. Louis -Southeast Case, 
« in which National also is an applicant, caused National do distress although 
the St. Louis application was later filed than was that of Dallas. Nor did 
the suspension of the Houston-Dallas-West Coast enreechenge of Braniff 
, and TWA cause National to seek the right to render such service or seek 
expedited hearing on its existing New Orleans-Houston-West Coast, or New 
Orleans-Dallas-West Coast applications, even though Dallas waited a full 
: month before filing its own request for expedition. | 
It was only when the Board set the prehearing conference on the 


Dallas petition that National became aware of its interest in a Houston- 





v Dallas-West Coast route and amended its application to include such service. 
It was not until April 26, 1956 that National ceauuoted by Amendment 
to Docket No. 7159 that its route be extended from New Orleans to Houston, 
and thence to Los Angeles and San Francisco, via various alternate rout- 
ings, including a Dallas one. 
As Appendix A in this brief there appears a an showing the scope of 


that part of National's application in Docket No. 7159 extending west from 
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New Orleans, which was filed on May 16, 1955. On the lower half of that 
sheet appears the application as amended on April 26, 1956 WHICH FOR THE 
FIRST TIME SHOWED A SEGMENT EXTENDING FROM HOUSTON TO 
DALLAS, covering the so-called "missing link" of 241 miles. 
In the meantime, the Dallas Complaint was filed on January 4, 1956. 

The Houston Complaint was not filed until May 4, 1956, which was after the 
Dallas Case had been set down for a Prehearing Conference, and on the very 
eve of that conference. Actually, Braniff's application preceded that of 
National, and Continental's was filed on the same day. All of the Amendments 
were filed on approximately the same date and were all subsequent to the Dallas 
complaint. The Board therefore was unquestionably correct when in its Petition 
for Reconsideration they remarked that: 

"The present case does not involve a situation in which 

the Board is giving a recently-filed application priority 

over petitions or applications that are much older or 

that have been awaiting action on the Board's calendar 


for a long period of time." (Appendix I, p. 3) 


Thus, it would seem that National's attack on the action of the Board in setting 


the Dallas complaint for a hearing on the plea that it was out of order is un- 


substantiated by the facts of the case. There is thus no factual basis for National's 
claim that in this respect the Board abused its discretion. 

Not only is National wrong in the facts upon which it bases its contention 
but it seems equally as obvious to us that there is no law to support National's 
claim that the Board is bound under the doctrine of Ashbacker, or otherwise, to 
set its hearings on all applications strictly on the basis of their priority of filing. 
It is rather a question as to how the Board shall exercise its power under the Act 
to conduct those proceedings in terms of the public interest. It would seem under 
the terms of the Act that the Board is empowered to select the areas in which it 
believes the public interest requires certification proceedings and hear applica- 
tions relative to such areas even though such selection might result in hearing 


applications which were filed later than other applications awaiting hearing. 
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This is implicit in the holding in the case of Western Air Lines vs. Civil 


Aeronautics Board, 9th Cir., 184 Fed. (2d) 545, 549, in which it is said: 


"In effect, petitioner is asking us to superintend the 
manner in which the Board calls its business. Itis 
the Board's duty under the Civil Aeronautics Act to 
ascertain, promote, and protect the public interest, 
as to which the Board is the 'final arbiter'. United 
Air Lines, Inc. v. Civil Aeronautics Board, 1946, 
88 U.S. App. D.C. 89, 155 F.2d 169, 173. Private 
litigants before the Board are 'primarily vindicating 
the public, not a private, interest.' W. R. Grace & 
Co. v. Civil Aeronautics Board, 2 Cir., 1946, 154 
F,2d 271, 287. It would be strange indeed if we were 
enabled to oversee the administrative docket. The 
oard 1s an intormed body and must necessarily have 


the widest latitude in the matter of how it goes about 
determining the public interest in what it believes to 
be the proper dispatch of the business before it." 
In its Order No. E-11020 the Board gave due consideration to the 
argument advanced by National that the Board had improperly taken up 
Dallas' Petition for consideration and not only justified its acts in that 


respect on the facts as to filing, but exercised its discretion in making its 


findings that the needs of Dallas for improved service should be given 


priority of hearing. We quote: 


"One matter raised by the various petitions warrants 
comment. National, Eastern, and the City of Houston 
all contend that there is no justification for hearing the 
petition of the City of Dallas before hearing certain 
prior filed applications proposing Houston to the West 
service. Asa matter of fact, the petition of the City 

of Houston was filed after the Dallas petition and the 
applications which Eastern and National seek to have 
consolidated were filed only a few months prior to the 
Dallas petition. Therefore, the present case does not 
involve a situation in which the Board is giving a recently 
filed application priority over petitions or applications 
that are much older or that have been awaiting action on 
the Board's calendar for a long period of time. However, 
apart from this, the City of Dallas has generated sub- 
stantially more traffic to the West Coast than have either 
Houston or New Orleans, and we reaffirm our belief that 
notwithstanding New Orleans' and Houston's present lack 
of single-plane service to the West, consideration of the 
needs of Dallas for improved service should be given 
priority of hearing. Our action in considering! now the 
question of whether there is a need for improved service 
from Dallas to the West will not, of course, preclude or 
otherwise substantially affect the grant of additional au- 
thorizations for improved services between either New 





10 


Orleans or Houston and the West when proposals for such 
services are heard," 


The geographic scope of the Applications sought to be consolidated. 
Board Order No. E-10600 outlines very well the staggering problem 


which would have faced the Board had it consolidated into the Dallas to the West 


Case all applications which sought such consolidation. These included, in addi- 


tion to the Dallas-West proposals: 

(a) Proposed new service to the Pacific Northwest; 

(b) New Southern Transcontinental Route Proposal; 

(c) Transcontinental routes between such Eastern points as Boston, 

New York, Washington and the West Coast, via Texas, 

All members of the Board recognized that the proceeding could not be 
turned into a "contest for routes that would virtually span the length and 
breadth of the country". The Order issued by the Board put very well the con- 
siderations which impelled it to limit the geographic scope of the proceeding 
to a Dallas to the West Case. We quote: 


"As heretofore noted, this proceeding was initiated on the 
basis of a complaint of the City of Dallas seeking additional 
service between it and certain points to the west. Any en- 
largement of the proceeding to encompass transcontinental 
service, even if limited to a southern transcontinental route, 
would greatly expand the scope of the proceeding and would 
inject new issues which would overshadow the question of 

the need of Dallas for additional trunkline service to western 
points. The immediate need, in the Board's opinion, is for 
a consideration of the question of whether the public conven- 
ience and necessity require the establishment of additional 
trunkline service between Dallas and California via points 
located between them. Not only can this question be dis- 
posed of by the Board without consideration of the much 
broader questions inherent in the proposals for transconti- 
nental routes, but such a limitation of the issues is necessary 
if decision on the basic question with which we are here con- 
cerned is to be disposed of without the delays that would be 
inherent in an expansion of the proceeding to convert it into 
a transcontinental route case. Under the circumstances, we 
find that it would not be in the public interest to enlarge the 
instant proceeding to include proposals for new transcontinental 
routes via Dallas or other Texas points."' 


In refusing to consolidate the applications, or portions of applications, 


for service outside the area set by the limits of the lead docket, which in this 
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case was the complaint and petition of the City and Chamber of Commerce 
of Dallas, the Board had a rational basis for measuring qhethex or not 
service applications in the case should be included or excluded. It is easy 
to say, as National does, that their proposal now before this Court will 
only add a mere 241 miles in distance, but the fact remains that it would 
greatly expand the scope of the proceeding, and as the Board said, would 
inject a multitude of new issues which would completely confuse, and delay 
the needs of Dallas for additional trunkline service to Wiemann points. 

As a practical matter, every route proceeding ee be limited, as 
nearly as possible, to a homogeneous area, The Dallas complaint and 
petition provided the Board with a practical and manageable framework 
for consideration of the air service needs of the area Secmeen Dallas and 
California. This is a large, important and easily definate area which 
generates a substantial portion of the total air traffic of the United States. 
The framework thus provided is entirely comparable to that of the recent 
Florida-Texas Service Case, in which the Board detenaGnea that Houston, 
Texas should be the cut-off point in consideration of applications for routes 
between Florida and the Southwest. Although it did not ae so, Dallas could 
as well have argued, as National does here, that the Florida-Texas pro- 
ceeding should have been expanded to include Dallas' demonstrated need 
for single-carrier service with Florida points. The relative dispatch with 
which the Florida-Texas Case was handled and decided wats in sharp con- 
trast with the historic complexity and the almost unparalleled time-span in- 
volved in the Southern Service to the West Case, ! 

In two separate proceedings National has necoguined the validity of 


a conclusion by the Board to designate a workable geographical area to be 


placed under investigation. 


(1) In the Houston-California Interchange Case, supra, page 6, 


despite the filing of its application on May 16, 1955 National opposed all 
| 
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efforts to broaden the proceeding to include consideration of new routes such 
as those which National itself had proposed in its application Docket No. 7159. 
In its answer filed May 27, 1955 to Eastern's proposal to broaden the issue 
National said: 


"The granting of any part of Eastern's motion would result 
in a tremendous expansion of the issues and would change 
the entire status of the case from a simple renewal proceed- 
ing into the third Southern Transcontinental proceeding. 
There is no possible justification for such an expansion of 
the proceedings. *** The expansion of the proceeding in 
the manner requested by Eastern (or any part of Eastern's 
request) would bring into the proceeding the issue of through 
service between California and the Southeast and would also 
expand the case to include the issue of new route authority 
between Houston and Florida." 


In a letter to Examiner Ralph L. Wiser in the Houston-California Inter- 
change Case, Docket No. 6749, dated June 6, 1955, Richard A. Fitzgerald, 
National's attorney said: 


"As we have stated in our answer and statement of position 
filed May 27, 1955 in this proceeding, it is National's position 
that this case should be confined to the issue of the renewal of 
the existing interchange authority between Houston and the 
West and should not be delayed and/or expanded by the inclusion 
of other issues. Moreover, the inclusion of applications for 
service between Houston and South Florida in this proceeding 
would probably have the effect of delaying the provision of such 
service. If the establishment of service between Houston and 
Miami cannot be worked out by means of interchange, which 
was given the Board's stamp of approval in the Reopened 
Southern Service to the West Case, then it is our belief that 
the provision of such service can be more effectively handled 
in separate proceedings which will not be subject to the ex- 
tended delay which would be involved in a new transcontinental 
route proceeding as is urged by Eastern Air Lines in this pro- 
ceeding." 


At the Examiner's hearing in this same Interchange Renewal Case con- 
ducted in October, 1955 if Houston had any unsatisfied needs for service to 
the West Coast the Renewal proceeding offered them a perfect opportunity to 
so express their desires, but instead they chose to say that the through-plane 
service being provided between Houston and California points by the Continental- 
American interchange and by the Braniff-TWA interchange was completely satis- 
factory. Asa matter of fact, the Houston witness testifying regarding the the 


Continental-American interchange said: 
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"To our knowledge, not a single complaint has been filed 
regarding these services.'' (Tr. p. 5-6) : 


Houston offered no evidence that the Interchange service failed to meet its 
full needs nor did it at that time ask that further consideration be given to 
the possible need for single-carrier service between Houston and California. 
Dallas, by contrast, took a vigorous position at that same hearing that the 
interchange was ineffective and did not serve the needs of Dallas, but that 
what Dallas needed was competent service to the West coast, 

(2) In the Reopened Southern Service to the West Case, the Board 
rejected a trans-continental interchange between Eastern, Braniff and TWA 
paralleling the National-Delta-American and in part the Continental-American 
interchanges, and decided that their authorization should provide for Texas- 
East and Texas-West services. The Texas-West service it sought to supply 
through the Braniff-TWA Interchange discussed above. ane ceancra in its 
efforts to institute a National-Eastern interchange to furnish Texas-East 


service, the Board instituted a restricted area new route proceeding involv- 


ing service from Florida to Houston by Order E-9402, July es 20555. in 


Docket No. 5701, stating: 


"3. That the absence of a voluntary agreement between 
National and Eastern to provide service between Houston 
and Miami by means of an interchange makes'it desirable 
for the Board to proceed at this time with an expeditious 
hearing and decision on the aforementioned parts of the 
above listed applications: 


"THEREFORE IT IS ORDERED THAT: 


"1. That portion of the application of Braniff Airways, 
Inc, in Docket No, 6408 which relates to service to Dallas and 
Fort Worth be severed from Docket No, 6408 and assigned 
Docket No. 7306, and.placed on the docket for hearing in due course. 


"2, That portion of the application of Continental Air Lines, 
Inc. in Docket No. 5722, as amended, which relates to 
service to San Antonio be severed from Docket No. 5722 
and assigned Docket No. 7307, and placed on. the docket for 
hearing in due course, 


"3, That portion of the application of a Air Lines, 
Inc. in Docket No. 7162 which requests authority to provide 


| 
| 
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service between Miami and Houston via the intermediate points 
Tampa and New Orleans be severed from Docket No. 7162 and 
assigned Docket No. 7308. 


"4. That portion of the application of Delta Air Lines, Inc. in 
Docket No. 5719, as amended, which relates to service other 
than between Miami and Houston via the intermediate points 
Tampa and New Orleans be severed from Docket No. 5719 and 
assigned Docket No. 7309, and placed on the docket for hearing 
in due course," 


OK OK OK 


"8, That portion of the application of National Airlines, Inc. 
in Docket No. 5701 which relates to service to San Antonio be 
severed from Docket No. 5701 and assigned Docket No. 7313, 
and placed on the docket for hearing in due course." 


* OK OK 


"11. That said proceeding be and is hereby assigned for expe- 
ditious hearing and decision before an Examiner of the Board, 
such hearing to be at a time and place hereafter to be designated," 


National notably made no objection to this expeditious action of the Board, or 
to the Board's action in excluding from the case service to Dallas and San 
Antonio. Actually, its Answer to Bureau Counsel and the City of Houston in the 
Dallas to the West case, Docket 7956, May 16, 1956, appeared to approve the 


action when it said: 


"On page 3 of the Initial Decision of Examiner Ferdinand D. Moran 
in the Florida-Texas Service Case is the following: 


"In order to confine this proceeding to the issue of through- 
service between Miami and Houston, either direct or via 
Tampa and New Orleans, the Board excluded those portions 
of the aforementioned applications of Continental, Braniff, 
and National proposing service to San Antonio, Dallas, and 
Fort Worth and points west. Similar action was taken with 
respect to the other applications of Continental, Delta, 
Eastern, and National’ 


"The Board, presumably in the interest of expediting the provi- 
sion of needed service between Miami and Houston, severed from 
the Florida-Texas Case portions of applications proposing service 
to points west of Houston, including San Antonio, Dallas, and Fort 
Worth. Delay of the decision in the Florida-Texas Case awaiting 
the outcome of the instant case would be inconsistent with the 
Board's action in streamlining the Florida-Texas Case and would 
compound the delay which the Board sought to avoid." 


Thus, when it was to National's advantage not to extend the Florida-Texas 


Case from Houston to the North 241 miles to close the gap to Dallas, they took 
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no exception to the Board's action in excluding Dallas from the case and 
did not seek to consolidate even the Dallas-New Orleans part of Docket 7159. 
Exactly the same arguments which National utilized in the Florida-Texas 
Case to confine the investigation to that area are applicable in this case 
where the Board has confined the investigation to the area Dallas to the West. 

3. It was within the Board's discretion to detenmane the geographical 
scope of this proceeding. : 

It is not intended under this heading, to discuss the Ashbacker doctrine, 
raised by National, but rather to consider the question generally as to whether 
the Board had the right to determine the scope of this proceeding as it did. 
The case as set up by the Board was one to determine the basic question of 
whether the public convenience and necessity would require additional trunk- 
line service between Dallas and California, via points located between them. 

In the case before this Court, National says that the Board should have 
set up a different case, namely one to investigate the need for additional 
trunkline service between Houston and the West Coast, via Dallas or alterna- 
tive routings, Less than a year ago National was saying to the Board that 
the case must be expanded to consider the needs of New Orleans, as well as 
those of Houston, for additional service to California. : 

Obviously, when the Board designated the scope of this proceeding as 
an investigation for the needs of additional trunkline service between Dallas 
and California cities, via intermediate points, it was acting in exercise of 
its discretionary rights to determine the area which should be included for 
a given investigation. Interestingly enough, the City of Houston did not dis- 
cover a need for additional service to the West Coast watil the very eve of 
the Prehearing Conference in the Dallas to the West Case; and although it 
did after the Board's Order of Consolidation file a Petition for Reconsidera- 


tion, it apparently did not regard its need for service to the West coast as 


of sufficient urgency to file an original suit in this Court attacking the Board's 
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Order of Consolidation or to force the Board to include it in the Dallas to the 
West Case. Thus, it is only National which is before this Court complaining 
of the Board's failure to set up a Houston to the West Case instead of a Dallas 
to the West Case, 

Certainly as was said by the Court of Appeals in Western Air Lines vs. 
Civil Aeronautics Board, supra, p. 9, this is one of those situations where 
petitioner is asking the Court to superintend the manner in which the Board calls 
its business. In the instant proceeding the Board has exercised its informed 
judgment as to the area whose probable needs are to be given priority in the 
public interest. After full consideration of the contentions of National and other 
parties that the public interest required, nota Dallas to the West Case, buta 
Houston to the West Case, or a New Orleans to the West Case, or a Southern 
Transcontinental Route Case, or a proceeding still further expanded in its scope, 
the Board found in its Order No. E-10600 that the immediate need was to deter- 
mine whether additional service was required between Dallas and California and 
“that it would not be in the public interest to enlarge the instant proceeding * * *'', 
We note that National complains that the Board made no findings to support its 
refusal to change the scope of the proceeding to a Houston to the West Case or 
a New Orleans to the West Case, etc. (page 22 of Brief). In its Order denying 
reconsideration the Board directed attention to the much more substantial traffic 
volume between Dallas and the West Coast than between Houston or New Orleans, 
and concluded that in any event ''the needs of Dallas for improved service should 
be given priority of hearing". (Joint Appendix, p. 22). 

In its brief (p. 19) National consistently complains that the Board in its 
Order No. E-10600 erected "an imaginary straw man in the Transcontinental 
Route Case", or "imported a fiction that petitioner's request was for Trans- 
coutinenea? service" (page 15). Implicit throughout National's brief is its desire 


that service from Houston to the West Coast be considered in this proceeding 


solely in order that National may obtain a Southern Transcontinental Route. 





4 
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This is shown by the map in National's brief (Appendix A), where National 


delineates its existing system and what would be the result if it were able to 


complete that system all the way from Boston on the Northeast to San 
| 
Francisco on the West. 


(a) Preference of Houston-West Coast Traffic is for Routings South 
of Dallas. : 

National's original application provided for a double trans -continental 
route dividing at New Orleans through Houston and Gicougt Dallas to the West. 


Its Amendment, filed after the Dallas Complaint and Petition, seeks one 


route from Houston through Dallas to the West, but another directly from 
Houston to the West. Its Motion to Consolidate filed concurrently with its 
Amendment, began its effort to convert the proceeding into a southern trans- 
continental, stating: : 


"We submit, however, that the provision of adequate service 
from Dallas to the West and from the other Southern cities 

to the West should be considered in a single proceeding 

since the need of Dallas for Service to the West Coast is not 
significantly different from that of the other Southern cities 
such as Houston and New Orleans. Moreover, there isa 
very strong possibility that the Board will find that the solu- 
tion of Dallas' problems can be most effectively and economi- 
cally solved by the creation of a new service not only for Dallas 
but for such other Southern Cities as New Orleans, Houston, 
etc. 


"There are strong indications that a service terminating at 
Dallas would not have sufficient traffic and revenue support 
to justify an effective competitive operation alongside the 
well established and frequent services presently operated by 
American Airlines. The recent experience of TWA and 
Braniff in attempting to operate a competitive’ service be- 
tween Dallas and the West Coast is indicative of the problem 
facing a new Dallas-West operator. Admittedly, the TWA- 
Braniff service was operated under the handicap of a manda- 
tory intermediate stop between Dallas and the West Coast but 
it also appears that the lack of sufficient "back-up" traffic 
was an important factor in the failure of the TWA-Braniff 
operation. | 


"As indicated above, National has no objection to hearings on 
the complaint and petition of Dallas but, we respectfully sub- 
mit that the Board is charged with the responsibility of pro- 
moting the interests of a wider area than that which happens 
to be covered by the complaint of a single city or community. 
We further submit that the interests of the Dallas community 
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will be better served if the Board is free in this case to 
certificate a service which has as its economic foundation 
a greater volume of traffic than would be available if the 
service were to terminate at Dallas." ‘ 





The same themeis carried out in National's exhibits filed in the Dallas 
to the West Case, which include: - 
l. <A forecast of transcontinental traffic (Exhibit NAL7) 4 
2. New service to be provided under "National's Proposed 
Transcontinental" (Exhibit NAL 10) J 


3. An exhibit entitled "Public Demand Requires 'National-West' 


Rather than 'Dallas-West'’ (Exhibit NAL 12) a 

4, Ananalysis of service available 'Between Dallas/Fort Worth 2 
and Cities East of Dallas... and Points West of Fort 
Worth. . ." (Exhibit NAL 13) 

5. <Anexhibit entitled Greatest Need is for Additional Service > 
from Points East of Dallas/Fort Worth not from Dallas-Fort 
Worth."' (Exhibit NAL 14) ; 

6. An exhibit entitled "An Award of a Dallas-West Route to any 7 


other Carrier Will Grievously Jeopardize National's Opportunity 
of Being a Successful Applicant for A Southern Transcontinental 
Route."" (Exhibit NAL 15) 
And National's Petition for Judicial Review, in reciting alleged damage 
to the Petitioner, complains most about its inability to argue benefits to 
Florida-New Orleans-West Coast traffic which represents ''the overwhelming 
majority of the traffic potential upon which petitioner must rely in any proceed- 
ing for extension of its route to the West". (Petition for Judicial Review Page 11) : 
(b) National Airlines is seeking to Argue a Trans-Continental Route Case. 
National, whatever its formal claim of more moderate intentions, is seek- 
ing to secure another hearing of the Southern Service to the West Case. This 


is made abundantly clear both by the exhibits it has sought to file in the Dallas 


to the West Case, and by the basic thrust of its argument on the character of 
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the damage it claims it will suffer. It no longer argues to include New 
Orleans since it can now argue from an advanced base in Houston. In fact, 
it even attempts to refute its own original arguments for the inclusion of 
New Orleans with the contention that the inclusion of Houston would not fur- 
nish a basis for arguing inclusion of New Orleans, The perecen of its ex- 
hibits are not that Dallas needs service to the West or even that Houston 
needs such service, but rather, that New Orleans and Florida need such 
service far more. Further, Houston-Dallas Service could not be opened 
for National alone. Eastern, Delta, Continental, Western, California 
Eastern, Trans America and American have equal rights for considera- 
tion, It is obvious that the way in which National BEonoees to try the case 
and the necessary participation of other parties ina Dallas-Houston service 
case would so change the nature of the case as to completely overwhelm the 
regional service issues, requiring that they be split out of the case to secure 
equitable hearing. It would convert the Dallas to the West into a case of 
argument on the respective merits of alternative routines to the West through 
Dallas or Houston. This would probably necessitate a new prehearing con- 
ference, new applications, a new consolidation order, new exhibits, and 
further delay and economic harm to the communities and air travellers in- 


volved. 


Obviously, when the Board found in its Order No. E-10600 that the 


need of Dallas for additional trunkline service to Western points Could be de- 
termined without consideration of the much broader issues inherent in the 
proposals for transcontinental routes and that it would niot be in the basic 
interest to enlarge the proceeding to include proposals for new transcon- 
tinental routes, such findings represent the exercise ofa rational judgment 


and are entirely adequate and fully support the Court's refusal to change 
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the scope of the proceeding as requested by National. L/ 


There is no showing in National's brief that it has been deprived of any 


right or that the Board has abused its discretion in determining the area de- 
lineated for consideration. National is being heard on its proposal for certifica- 
tion in that area; its case comes down simply to this: that it would be able to 
make a better case for itself for such service if the Board had delineated a 
different area. We believe that the Board undoubtedly acted within its discre- 
tion in delineating the scope of the proceeding in this case; that two members 
would have exercised that judgment differently makes no difference in the re- 
sult. Nor will this Court, we think, now step in merely to exercise its own 
independent judgment to say whether, had it been in the Board's place, it might 
have set up the same or a different area for investigation. 


4. In determining the geographical scope of a proceeding the Board is 


under no duty to define its limits so as to place all carrier applications on an 


equal footing. 


In its brief National includes a series of maps designed to show that it will 
be ata disadvantage in presenting its facts in the Dallas to the West Case, as 
against the proposals of Delta, Continental and Braniff. For that reason it says, 
the Board acted arbitrarily and capriciously in failing to enlarge the case so 
that National might be placed on an equal footing with these carriers. The Board 
recognized that Delta and Braniff, by reason of existing authorizations, might 


have some advantage over other applicants, but pointed out that this was a rather 


2/ 


common situation in new route cases before the Board.— What the contention 


1/ Eastern Airlines, Inc. vs. Civil Aeronautics Board, 178 Fed. (2d) 726: 


"The Board's finding that consolidation of this application for trunkline 
service into other territory, with applications for local or feeder-line 
service within New England, would unduly expand the issues and broaden 
the scope of the proceeding is plainly within the Board's discretion, * ** 
As the Board points out, 'The large number of applications filed with the 
Board and the fact that they are invariably over-lapping, both as to the 
areas to be served and the type of services to be performed, necessitates 
the application of the informed judgment of an expert body to questions of 
consolidation if a hopeless administrative jumble is to be avoided, ' 


2/ Order No. E-10600, Joint Appendix, p. 5 


a 
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of National really amounts to is that each carrier has an absolute right to 


be heard on its application for authorization for service with any point to 
which any other applicant could offer service if its application were approved. 

As a corollary to this proposition National maintains that although that 
portion of its application No. 7159 which falls within the area under investiga- 
tion has been consolidated into the Dallas to the West Gates still it is not 
placed on a footing of equality with Braniff and Delta in providing back-up 
traffic. As evidence of this plea it points toa so-called "missing link" of 
241 miles in what would become a new Southern Transcontinental Route ex- 
tending all the way from Miami to San Francisco. Let as examine this 
proposal calling for the proceeding to be enlarged by, as National refers to 
it, only a minor extension" of the proceeding. | 

(a) Would National and Braniff then be on an equal footing ? 

No, for as shown by the map in National's brief fescona map following 
page 10), Braniff while being able to utilize some Houston back-up traffic to 
support its application, obviously would have no support of traffic beyond 
Houston. The net result of the so-called "minor extension" of 241 miles, 
would be that National could talk about the Sderocseeine superiority of its 
excellent Southern Transcontinental Route for eoieetris back-up traffic all 
the way from points in Florida to New Orleans and Houston. In the final 
analysis then, what National wants the Board to do is to enlarge the scope 
of the proceeding so that National will have a tremendous advantage over 
Braniff. Even if the change were made as prayed for by National the two 
carrier parties would certainly not be ona basis of angckuts equality. 

(b) Would National and Delta be on an equal footing? 

No, for as shown by a map opposite page 8 of National's brief while 
Delta by reason of its route structure, can talk about the possibility of 


providing back-up traffic from New Orleans, Jacksonville, Tampa and 


Miami, Delta's route structure is such that it must proceed via Atlanta 
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with a mandatory stop at that city between allof its Florida points and at either 
New Orleans or Dallas. On the other hand by reason of its superiority in 
direct routings from Florida to New Orleans and thence to Houston, National 
would have a tremendous advantage in providing faster direct service from 
the Florida points for back-up passengers who wish to go to the West Coast, 
than would Delta. Thus, the net result of the so-called "minor extension" of 
241 miles, in the case of Delta would be that National would be placed, not 
merely on an equal footing with Delta, but on a vastly superior footing. 

(c) Would National and Continental then be on an equal footing? 

No, for as shown by the map opposite page 10 of National's brief, al- 
though Continental does extend to Houston it would be in the same relative 
position as between National and Braniff, with the additional factor that Con- 
tinental's Houston-Dallas route segment is a local service route alone, being 
one acquired from Pioneer, and contains the customary local service restric- 
tions requiring stops at intermediate points between Houston and Dallas. Here 
again, as a result of the so-called "minor extension" of 241 miles desired by 
National, the result would be that National would have a much greater advantage 
than Continental in terms of potential traffic which it could supply from its ex- 
peo into New Orleans and Florida. Actually, therefore, there is far more 
involved in the proposal made by National than a mere "minor extention" of 
the geographical scope of the proceeding so as to add the City of Houston alone, 
or the cities of Houston and New Orleans. The addition of 241 miles to Houston 
would not include the simple question of whether or not National could bring 
Houston traffic West through Dallas, but as the Board put it: 

"It would greatly expand the scope of the proceeding and 
would inject new issues which would overshadow the 
question of need of Dallas for additional trunkline service 
to western points". L 
National asserts continually in its brief that the Board was wrong in say- 


ing that inclusion of Houston in the case would likely convert the case into a 





1/ Board Order No. E-10600, Joint Appendix, p. 4 
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new Southern Transcontinental Route Case. It speaks on page 12 of its brief 
of the request "for minimal expansion of the case" and cave that it was brushed 
off by the Board "on the false assumption that Petitioners had requested the 
expansion of the case to include transcontinental issues". 

There was no basis for difference between the claims in this respect 
between National and Eastern and those of other parties. If the Board were 
required under the Ashbacker doctrine or any other cone of this Court to 
expand the proceeding in response to the contentions of National or of Eastern, 
it would similarly be required to expand for the benefit of others, and thus, 
as it was said in the Eastern case: : 

"by the mere filing of applications for eure transform 

a limited inquiry into a massive co sideration of the whole 

of American air transportation", =. 
There would certainly have been no reason for acceding to the request of 
National and denying similar treatment to others. It should not be forgotten 
that at the time this case started National had no aattion ity to operate to 
Houston, but its authority terminated at New Orleans, It was at that time 
arguing that the Board's investigation should extend to the Mississippi River, 
including New Orleans. | 

The fact is that the Board cannot place all applicants on the same foot- 
ing. Certainly, the Ashbacker doctrine as it has been applied to airline route 
cases has not been so construed nor is there any other ase so far as we know 


which so holds. 


(d) A Houston-West Coast Service is not logically Part of a Dallas to 


the West Case. 

Houston now supports an interchange directly to the West Coast. The 
traffic data cited above show the decided preference of Houstonites for rout- 
ings south of Dallas to the points on National's petition. ! It contributed little 


1/ Eastern Airlines, Inc. vs. Civil Aeronautics Board, etal, District 
~ Court of Appeals, No. 13,323, decided December 6, aS 
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support to the Braniff-TWA Interchange. These facts combine to demonstrate 
that Houston-West Service considerations are not logically part of a Dallas- 
West Case. 

National recognized this in its original application. It should not now be 
permitted to do violence to good sense as well as legal precedent by its un- 
natural contrivance to secure hearing for a reopened Southern service to the 
West Case. In the belief that it could broaden the Dallas to the West Case to 
encompass a Southern Transcontinental route, it has perverted the logical 
routing for Houston to the West service by its amended application, just as it 
seeks to pervert the Dallas to the West Case itself from a limited Dallas-West 
Coast proceeding to a transcontinental case. In so doing it seeks to cast dust 
in the eyes of this Honorable Court by false claims of the authorizations which 


could result from this proceedings, and the competition it would encounter in 


pursuing its Houston-West application. It chooses to treat the travelling citizens 


of Dallas as a property of National's which can be pre-empted by service au- 
thorized to another carrier. This puts the cart before the horse. The issue is 
what service by what carrier will most greatly convenience the travelling 
public whether citizens of Dallas or Houston, not what traffic is most needed 
to support the route expansion ambitions of a private carrier. 

5. If the Court here decides that the Board acted capriciously and 
arbitrarily and thus abused its discretion in determining the area which should 
be investigated in the Dallas to the West Case, then by what standard shall the 
Board measure the resonableness of its decisions. 

(a) Extension of the Case beyond the limits of the Lead Docket will leave 
no logical basis for limiting the case. 

When the Board refused to consolidate applications or parts of applica- 
tions for service outside the area set by the limits of the Complaint and Petition 
of the City and Chamber of Commerce on Dallas, the lead docket in this case, 


it had a rational basis for deciding on the inclusion or exclusion of service 
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applications. If, however, in this proceeding the Board should include even 
Houston, neither the Board nor the Court could find anything other than an 
arbitrary basis for distinction. | 

National fully recognized this in the Houston-California Interchange 
Case, Docket No. 6597, in its May 27, 1955, Answer to Bastecn Air Lines. 
National said: : 

"The most significant fact in this connection ib that 
Eastern's proposal drags into the case the issue of 
Houston-East Service whereas the case is presently 
confined to Houston-West. There is no possible 
justification for such an expansion of the case when 

it is remembered that the Board last considered this 
matter as recently as August, 1954 - just nine months 
ago." : 

The Courts have repeatedly recognized that an naninigrencee agency 
must be granted a reasonable degree of latitude in establishing the boundaries 
of its proceedings in order to hold its costs within nananeanic limits Y/ If 
this need for administration with manageable units were not recognized by 
the Courts and the Congress, only administrative chaos could result. In the 
Dallas to the West Service Case, the Civil Aeronautics Board has followed 
its customary practice of naming a lead docket and esiabiesbing the limits of 
the case in relation to the scope of the lead docket. This is a recognized 
practice among administrative agencies. The test for inclusion or exclusion 
of a particular application is the mutual exclusivity between such application 
and other applications actually consolidated into the proceedings. With such 
an approach, the administrative agency has the sso to keep its pro- 
ceedings in manageable proportions and carry out its statutory obligations 
with respect to regulation. : 

The Board, apparently with National's approval, excluded not only 


service to the West, but service to Dallas and Fort Worth and Natio 


ies 
ears} 


f 
oft 





application for service from Houston to San Antonio from t 


Case". | 





V/ Eastern Airlines, Inc. vs. C. A.B. Case No. 13, 323 
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support to the Braniff-TWA Interchange. These facts combine to demonstrate 
that Houston-West Service considerations are not logically part of a Dallas- - 
West Case, ‘ 

National recognized this in its original application. It should not now be 
permitted to do violence to good sense as well as legal precedent by its un- n 
natural contrivance to secure hearing for a reopened Southern service to the - 
West Case. In the belief that it could broaden the Dallas to the West Case to 
encompass a Southern Transcontinental route, it has perverted the logical a 
routing for Houston to the West service by its amended application, just as it 
seeks to pervert the Dallas to the West Case itself from a limited Dallas-West 
Coast proceeding to a transcontinental case. In so doing it seeks to cast dust 
in the eyes of this Honorable Court by false claims of the authorizations which 
could result from this proceedings, and the competition it would encounter in 
pursuing its Houston-West application. It chooses to treat the travelling citizens 
of Dallas as a property of National's which can be pre-empted by service au- 
thorized to another carrier. This puts the cart before the horse. The issue is 
what service by what carrier will most greatly convenience the travelling 
public whether citizens of Dallas or Houston, not what traffic is most needed 
to support the route expansion ambitions of a private carrier. 


5. If the Court here decides that the Board acted capriciously and 


arbitrarily and thus abused its discretion in determining the area which should 
be investigated in the Dallas to the West Case, then by what standard shall the 3 


Board measure the resonableness of its decisions. 

(a) Extension of the Case beyond the limits of the Lead Docket will leave 
no logical basis for limiting the case. 

When the Board refused to consolidate applications or parts of applica- 
tions for service outside the area set by the limits of the Complaint and Petition 


of the City and Chamber of Commerce on Dallas, the lead docket in this case, 


it had a rational basis for deciding on the inclusion or exclusion of service 
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applications. If, however, in this proceeding the Board anoaia include even 
Houston, neither the Board nor the Court could find anything other than an 
arbitrary basis for distinction. : 

National fully recognized this in the Houston-California Interchange 
Case, Docket No. 6597, in its May 27, 1955, Answer to Eastern Air Lines. 
National said: i 

"The most significant fact in this connection is that 
Eastern's proposal drags into the case the issue of 
Houston-East Service whereas the case is presently 
confined to Houston-West. There is no possible 
justification for such an expansion of the case when 

it is remembered that the Board last considered this 
matter as recently as August, 1954 - just nine months 
ago," 

The Courts have repeatedly recognized that an administrative agency 
must be granted a reasonable degree of latitude in establishing the boundaries 
of its proceedings in order to hold its costs within managestie limits Y/ If 
this need for administration with manageable units were not recognized by 
the Courts and the Congress, only administrative chaos could result. In the 
Dallas to the West Service Case, the Civil Aeronautics Board has followed 
its customary practice of naming a lead docket and establishing the limits of 
the case in relation to the scope of the lead docket. This is a recognized 
practice among administrative agencies. The test for inclusion or exclusion 
of a particular application is the mutual exclusivity between such application 
and other applications actually consolidated into the proceedings. With such 
an approach, the administrative agency has the opportunity to keep its pro- 
ceedings in manageable proportions and carry out its statutory obligations 
with respect to regulation. | 

The Board, apparently with National's approval, excluded not only 
service to the West, but service to Dallas and Fort Worth and National's own 


application for service from Houston to San Antonio from the ''Florida-Texas 


Case". 


1/ Eastern Airlines, Inc. vs. C.A.B. Case No. 13, 323 
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(b) National proposes no standard for the Board to follow. 

Not even National contends that due process always requires the Board 
to extend the scope of new route proceedings so as to permit full integration by 
all applicants of their existing routes! - nor does National believe that due 
process requires expansion of the case into a "transcontinental aan . 

National offers no standard to which it proposes that this Court order the 
Board to conform. Apparently, it feels that the Board should have opened the 
door for one applicant only (National); and should have extended the geographical 
scope to take in just one more city (Houston). Only a year ago, on April 26th, 
National was contending just as vigorously that due process required the door 
to be opened also to include New Orleans, as well as Houston2’. This standard 
then, if it be a standard, turned out to be merely a suggestion of National that 


the Board take the requested action, 


1/ Motion to Stay of National, p. 4: 

rag "It is of course true that the Board cannot always satisfy all 
applicants by extending the scope of new route proceedings 
so as to permit full integration with their existing routes. 
In this case, however, the proposed extension of the area 
to include Houston is minor and no reasonably plausible basis 
for excluding Houston has been cited." 


2/ Motion to Stay of National, p. 6: 

rea "In both of its orders in this case, the respondent assumes 
that the case must be expanded into a 'transcontinental case' 
if it is to be expanded at all -- but it is apparent that such 
widespread expansion is not necessary to meet the basic 
requirements of due process which petitioner is here ad- 
vancing,"' 


3/ Joint Appendix, p. 58: 

ue "A hearing in this case which does not give National the 
opportunity to present evidence supporting the public 
convenience and necessity with respect to the extension 
of its routes from New Orleans to the West Coast would 
be tantamount to a denial of National's application with- 
out due process of law pursuant to the principles estab- 
lished by the Supreme Court in the Ashbacker Case." 
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But if the inquiry is to be extended to Houston's needs, why not also 
include San Antonio; and if it was important to due process a year ago that 
New Orleans' needs for additional service to the West Coast be considered, 
why not today; and if the inquiry were extended to New Orleans, then why 
not extend it a few more miles to Miami, or bya different route from Dallas 
to Shreveport, Louisiana and Jackson, Mississippi, all as requested by 
Eastern Y, or if to one or more of these points, then why not make it a com- 
pletely new Southern Transcontinental route as suggested by the Bureau of 
Air Operations; and as to these additional points, why abt still further ex- 
pansion as suggested by many other of the applications. 

The answer, it seems to us, is obvious, and is apparent all the way 
through National's argument in its brief. It is this - THE GEOGRAPHIC 
SCOPE OF A PROCEEDING IS BASICALLY AND EFFECTIVELY A 
MATTER FOR BOARD JUDGMENT, National advances only two reasons 
why the scope as designated should be expanded. The first reason given is 
that in National's judgment, Houston's needs for service are more pressing 
and more important than those of Dallas 2/. The other is that the requested 
action will place National in a better position to compete for the route 
(Actually the requested action, as we have explained above, would result not 
merely in placing National on an equal footing with other airlines, but actually 
give them a greater advantage over all other applicants due to the fact that 
they would be the only possible ''Southern Pranscontinental Route" carrier 
in the field. ) | 

Let us turn now to see how the Board looked at the matter of determin- 
ing the scope of the proceeding. Board member Minetti would have made 


3/ 


the case a Florida-West Case’, and Board member Adams would have 


V/ Joint Appendix, p. 40 


2/ National's Application for Judicial Review in Case CA-13, 814, p.9 


3/ Joint Appendix, p. 16 





28 


added both Houston and New Orleans!/ , but in expressing these views each 


of the dissenting members made it plain that he differed from the majority 
only on a judgment basis, and not on any basis of due process under Ashbacker 
or otherwise. 

The majority emphatically expressed its judgment that Dallas was an 
appropriate cut-off point for the area investigation, and pointed out that it 
was the only stopping place which could be made short of making it an entirely 


new Southern Transcontinental Route Case. 2/ 


1/ Joint Appendix, p. 15 


2/ Joint Appendix, p. 3-4 
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I. 
THE ASHBACKER DOCTRINE MAY NOT BE APPLIED FOR THE 
PURPOSE OF FORCING THE BOARD TO MAKE AN INVESTIGATION 
OF A DIFFERENT GEOGRAPHICAL AREA FOR THE SOLE CONVEN- 


IENCE OF A PRIVATE CARRIER, 


The Ashbacker!/ decision, as announced by the United States Supreme 
Court in 1945, was a ruling that where applications are mutually exclusive of 
one another the applicants are entitled to a comparative hearing and a con- 
sideration of their applications, That doctrine has been applied to orders of 
consolidation issued by the Civil Aeronautics Board in at least two decisions 
by this Court of Appeals. The two cases are Northwest Airlines vs. Civil 
Aeronautics Board, 194 Fed. (2d) 339 (1952); and Delta Air Lines vs. Civil 
Aeronautics Board, 228 Fed. (2d) 17 (1955). 

In the first of these cases (Northwest), the Board had set down for 
investigation the alleged need for additional non-stop service between New 
York and Cleveland, but refused to consolidate into the peaceedine Northwest's 
application filed some three years earlier to provide additional service inthatexact 
geographical area, to-wit: between New York and Cleveland. This Court 
of Appeals applied the Ashbacker rule, in holding that the Board should have 
consolidated the Northwest application into the proceeding 50 that it might 
have had a comparative hearing with applications of Capitol and American, 
There was no issue of the Court's power to designate the sengraphicel area 
to be placed under investigation. : 

In the second case (Delta), the Board set down for hearing among other 
things, Eastern's application to extend its services between Cincinnati and 
Memphis. Delta had applied to the Board for modification of its own North- 


South routes between New York and New Orleans so as to add service between 





1/ Ashbacker Radio Corp. vs. FCC, 326 U.S. 327 
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Cincinnati and Memphis. Although this application of Delta was for exactly 
the same route segment (Cincinnati-Memphis) the Board denied consolidation, 
Applying the Ashbacker rule, which it had earlier followed in the Northwest 
Case this Court decided that the Board had erred in refusing to consolidate 
Delta's application into the Eastern hearing. Here again, however, Delta's 
application was for precisely the same certificate authority as that sought by 
Eastern, to-wit: the route between Cincinnati and Memphis. 

In neither of the two cases, Northwest or Delta, was it sought to con- 
solidate applications for service outside the geographical area whose needs 
for additional air service were under Board investigation, 

In the meantime, two other cases commonly referred to as the United! 
and Eastern2/ cases have been decided by this Court of Appeals, In each of 
these cases the claim was made that a request for extension of an existing 
carrier route into new territory was an application for all combinations of 
service between the old and new points; and hence under the Ashbacker doctrine 
entitled other carriers to mandatory consolidation of whatever route applica- 
tions were requested to provide the same services, even though such additional 
areas were completely outside the geographical area under Board investigation. 
In both of these cases, as is the situation in the case at bar, the petitioning 
carriers claimed that their rights had been denied by capricious and arbitrary 
action and that the Board had abused its discretion in refusing to expand the 
geographical area of the proceedings there involved. 

In the first of these cases (United), the Board had stated in its consoli- 
dation order that: 

"the purpose of this proceeding should be directed 
primarily to determining the needs of Denver for 
additional east-west service", 


It then consolidated TWA's application and certain portions of American's and 


1/ United Airlines, Inc. vs. Civil Aeronautics Board, 228 Fed. (2d) 13 (1955); 


2/ Eastern Air Lines, Inc. vs. Civil Aeronautics Board, Case No. 13,323 (1956) 
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United's applications directly affecting Denver service, but the remainder of 
United's application by which it sought to add Pittsburgh, Cohinibus: Dayton, 
Cincinnati, Indianapolis and St. Louis to its existing transcontinental certifi- 
cate was denied consolidation. With respect to United's oie the Court 


concluded: 


"the problem of administration of its own business 
is singularly within the Board's prerogative" 


and that: 
“as an informed body it must have wide scope 
in its administration of the business committed | 
to its charge" | 
and so dismissed the petition for review. 

So recently has the second case (Eastern) been decided by this Court, 
that it is almost presumptuous for us to make a statement with respect thereto. 
Briefly, the Board had set up an area hearing covering generally the area, 
Chicago-Indianapolis-Atlanta-Baltimore-Miami, and had consolidated for 
hearing and disposition all of the pending applications for new routes in that 
area. This was known as the Great Lakes-Southeast Service Case, Eastern 
had already filed in 1946 an application for extension of its route 6 so as to 
serve points between Washington and Chicago. After the Board defined the 
geographical area within which it would make its investigation, Eastern filed 
a series of amendments seeking certificates for routes to Seattle, Minneapolis, 
Denver, San Francisco and Los Angeles and sought to Rabe its new amend- 
ments consolidated into the new proceeding. We can make no better argument 
for showing that the Ashbacker doctrine is inapplicable to the Situation now 


before this Court than to quote from its decision in the Eastern Case: 


"Eastern urges that, since its new applications are mutually 
exclusive to those of other applicants, it is entitled as of right to 
consolidation with them under the rule in Ashbacker. But itis 
quite clear that there must be some limitation to the Ashbacker 
rule when applied to air routes. The point is well illustrated in 
the present proceeding. Eastern has a present route Detroit- 
Cleveland-Pittsburgh-Miami. Northwest has a present route 
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Pittsburgh-Cleveland-Detroit-Minneapolis-Spokane -Seattle. North- 
west has filed an application for a route Pittsburgh-Tampa-Miami, 

It overlaps Eastern's present system and was set for hearing with 
Eastern's application for additional route segments within that area, 
Thereupon Eastern filed an application for a route Detroit-Minneapolis- 
Spokane-Seattle. This application overlaps Northwest's present 
system. Eastern says its new application is mutually exclusive with 
Northwest's Pittsburgh-Miami application, because the traffic, and 
so the competing service, to and from Miami is through, not merely 
to or from, Detroit. And ina very real sense this is true, But the 
Same thing would be true of almost any new air-route segment. An 
application for a segment Washington-Norfolk, by a carrier which 
sineady offered service from: Washington 1 poluts all over the nation, 
would really involve traffic between all those points and Norfolk, But 


competing applicants for the Washington-Norfolk segment would not 
for this reason be entitled to demand comparative consideration with 
all applicants for certificates from Washington or Norfolk to all other 
points and by this maneuver translate the proceeding into an exami- 
nation of the entire national air-route structure. Despite Ashbacker 
it seems to us that the Board must have a measure of discretion in 
placing limits to the extent of a given proceeding. Certainly the 
Ashbacker doctrine is not available for mere tactical maneuver pur- 
poses, An existing certificate holder cannot by the mere filing of 
applications for routes transform a limited inquiry into a massive 
consideration of the whole of American air transportation, The 
problem is typically one for agency judgment, If the Board is not 
unreasonable in its limitation of a proceeding, the courts ought not 


to interfere, even if they have power to do so. We think the Board 
was not unreasonable in this instance," 


We think this opinion could for all practical purposes be paraphrased in 
the case now before this Court. National says that it doesn't desire to convert 
the instant case into a massive consideration of transcontinental routes. The 
principal it endorses, however, is the same, whether the distance is 241 miles, 


or 1241 miles, 


a. 
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SUMMARY 

The National argument, despite its specious reasonableness as repre- 
senting a "minor" extension of the limits of the case (Gow ewes National has 
itself been extended from New Orleans to Houston for a temporary period), 
does not really square with the doctrine of the Delta Caen On the contrary, 
it seeks a back door reversal of the Eastern, United and Trans American 
cases, Houston is not west of Dallas and the Houston-Dalllas segment lies 
outside the scope of the case as contemplated by both Dallas and the Board. 
The Delta routes lay squarely within the area, National seeks to claim a 
right never made available to any other party but frightful to contemplate. 
By mere act of amendment at the time set for prehearing Bonitenencer it 
seeks to tag a protective petition for unconnected and unrelated service onto 
a proceeding in process and then claim the priority of its older petition and 
the prerogative of its route structure to shatter the existing case to bits and 
remold it nearer to its own desires. By this device any carrier which has an 
extensive route structure would be furnished with a method whereby through 
a combination of protective petitions of general scope and'tying-in amend- 
ments filed in specific proceedings, they could alter each and every case to 
Suit their convenience. Neither the Board nor the Courts could tell where to 
draw the line, Certainly if Houston should be in, New Orleans and Florida 
should be in, and also Portland and Seattle. This ascesiaks like the Trans 


American proposal in this same case, would produce administrative chaos, 


1/ Delta Airlines vs. Civil Aeronautics Board, 228 Fed. (2d) 17 (1955) 
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CONCLUSION 
In conclusion, therefore, it is respectfully submitted that the Board's 
Order of Consolidation in designating the geographical scope of the proceeding 
lay within its discretion and that the Petition of National Airlines, Inc. attack- 
ing such Order should be dismissed. 
Respectfully submitted, 


Gora A. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 
In respondent's view, the questions which are dispositive of this 
case are 
1. Whether the Board's procedural orders possess that degree of 
finality requisite for review purposes, and, if so, 
2. Whether the petition for review is timely filed. 
3- Whether, under the so-called Ashbacker principle, or as a 


matter of sound discretion, the Board was required to expand the scope 


of the Dallas to the West Service Case to include National's applica- 


tim for Houston-Dallas service. 
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NATIONAL AIRLINES, INC., Petitioner, 
FASTERN ATR LINES, INC., Intervenor, 


Ve 


CIVIL AERONAUTICS BOARD, Respondent, 
CITY OF DALLAS, TEXAS and 2 
THE DALLAS CHAMBER OF COMMERCE, 
BRANIFF ATHWAYS, INC., DELTA | 
ATR LINSS, INC., Intervenors. 





ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERCNAUTICS BOARD 





BRIEF FOR RESPONDENT 


COUNTERS TATEMENT OF THE CASE | 
National seeks review of a Board order (z-10600, JeAe 1) denying 
consolidation of a portion of National's certificate application in 
Docket 7159 into a new route proceeding know as the Dallas to the 
West Service Case, C.A.Be Docket 7596 et al., and of a subsequent 
Board order denying reconsideratim (E-11020, J whe 28).> The 





1/ The reference J.A. is to the joint appendix to briefs, which 
contains all portions of the record which counsel for the Board de- 
sire the Court to read. The reference Tr. is to unprinted portims 
of the transcript of record, and is utilized Ne to docunent matters 
(continued on pe 2) 


Board's proceeding involves applications for certificate authority to 
engage in air transportation between Dallas and principal California 
cities, via various intermediate cities in Texas, Arizona, New Mexico, 
and Nevada. Although consolidation was granted as to that portim of 
National's application which sought a Deallas-west route, its contention 
is that the Board should have expanded the route proceeding to include 
service from Houston, and should have consolidated that portion of 
National! S application which seeks Houston-Dallas authority, thereby 
affording National a hearing on a possible extension of National's 
existing Florida-Houston route to the west coast. 

The Dallas to the West Service Case was initiated by a complaint 
filed by the City and Chamber of Commerce of Dallas on January ), 1956 
(JeAe 88), and set down for prehearing conference on May 7, 1956 (J oAe 
123). As hereinafter described, there were before the Board various» 
requests for consolidation of applications for service within the area 
and for a broadening of the proceeding, and for consolidation of still 
other SEER or notice that such requests would be made if the 
scope of the aracnetine should be expanded beyond that envisioned by 
the Dallas complaint. 

Caicemniig witch erent believed that any controversy can arise. 
The Board will cause to be printed any documents so referred to herein 


upon notification that the Court desires that action. Cf. Blake v. 
Trainer, 79 U.S. App. D.C. 362, 148 F. 2d 10 (1945). 

——This is the third petition filed with this Court for review of 
the consolidation orders here involved. One filed by Trans American 
Was dismissed by stipulation on March 18, 1957 (Case No. 13,606). One 
filed by Frontier is still pending Case’ No. 13,802). : 


oo 


A. The applications and petitions before the 
a an e post ons ere en 


1. The Texas cities of Dallas, Lubbock, and Houston - The Dallas 
complaint (JeAe 88) alleged inadequacy in existing air services from 


Dallas westward to various points in Texas, Arizona, New Mexico, Nevada, 
and California, and requested an investigatia and issuance of new or 
amended certificates to provide additional trunkline services to these 
western points. Lubbock, a Texas city west of Dallas, asked that the 
proceeding on the Dallas complaint be broadened to include similar 
action with respect to its needs for service (Tr. 118). Houston, sane 
2,1 miles southeast of Dallas, requested the Board to institute an in- 
vestigation "into the adequacy of service between Houston and the West 
Coast and into transcontinental service for Houston,* to consolidate 
into such investigation all timely filed applications for transconti- 
nental service which designated Houstm as a point to be served, and to 
consolidate the entire matter with Dallas to the west proceeding (Tre 
115). : 


2. The Board's Bureau of Air Operations ~ Counsel for the Board's 


Bureau of Air Operations moved the Board, inter alia, to consolidate 


"those applications which would permit consideration of a transconti- 
nental route between Florida and California via texas," or alternatively 
to "confine this proceeding to the issue of through service between 
Texas points and California" by precluding "through-plane service" to 
passengers beyond Texas or California in the event an existing carrier 
already operating beyond such points should be certificated (JeAe 120, 
121). : 

-3- 





3- The air carriers 

American Airlines - American, which operates transcontinentally 
via Dallas (see map, Appendix D), filed two applications. One was for 
a new route from Dallas to Seattle via various points (Docket 7962, 
JeAe 33), and consolidation was requested of this application. The 
other was for an extension from Dallas to Miami via various cities 
including Houston and New Orleans, and for an extension fram El Paso 
to Houston via San Antonio (Docket 7989, J.A. 33). Consolidation of 
_ this second application was requested in the event that the proceeding 
was not limited to exclude issues of service to Houston, New Orleans, 
and Miami (JeAe 129). American had suggested a restrictim against 
such issues in much the same fashion as Bureau counsel, i.e, a re=- 
striction against through-plane service east of Dallas (Tre 186). 

Braniff Airways =- Braniff operates from points on the east coast 
and in the central portion of the United States to Dallas and Houston, 
and also between Dallas and Houston (see map, Appendix E). It re- 
quested an extension from Dallas to California cities (Docket 7150, 
J.Ae 3h, 35), and asked for consolidation (Tr. 189). Additionally, 
Braniff took the position that it would be entitled to request con- 
solidation of other applications if the proceeding should be expanded 
beyond the scope of the Dallas complaint (J.A. 129) 3 





2/ As disclosed by the prehearing conference report (JA. 126, 
127), the examiner ruled that consolidation of applications beyond 
the scope of the Dallas complaint would constitute an expansion of the 
case "beyond notice given," and that he would recommend in such event 
that persons be afforded the opportunity "to request consolidation 
in line with the expanded proceeding." 
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Continental Air Lines - Continental is another existing operator 


which, inter alia, holds authority to operate between Houston and 
Dallas with compulsory stops at three intermediate poites (see map, 
Appendix F, J.A. 143, 1h). It had on file an application for a route 
from Miami to San Francisco via Dallas (Docket 7162, JeAe 37)- This 
was amended to request an extension fron Dallas to the west, and con- 
solidation was requested (Tre 19). Continental also reserved the 
right to make further consolidation requests if the proceeding was 
expanded (JA. 129). ! 

Delta Air Lines - Delta operates from the cast coast to Dallas, 
and between New Orleans and Dallas (see map, Appendix G). It requested 
consolidation of an application for an extension fron Dallas to Cali- 
fornia (Docket 7955, J.A. 38), and reserved the right to seek further 
consolidation in the event of an expanded proceeding (JeAe 129). 

Western Air Lines = Western, not presently operating to Texas, whose 
existing route system is depicted in Appendix J, requested consolida- 
tion (Tr. 239) of an application for a Galifomia-Dallas route (Docket 
7951, JeAe 51, 52) in the event that the proceedine was restricted 
only to Dallas to the west service. If the proceeding was to be exe 
panded to include Houston, Westem requested consolidation of an appli- 
cation for extension to that city (Docket 7952, J he 53); and, in the 
event that the proceeding was to be expanded to points east of Texas, 
consolidation of an application for a California-Florida route (Docket 
79535 Jee 53). , 
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frans World Airlines and United Air Lines - These transcontinental 
carriers, not presently operating in Texas, took the positim that they 
would be entitled to request consolidation of applicatims if the scope 
of the proceeding was expanded (JA. 129). Additionally, TWA sought 
consolidation of an application for removal of a restriction m its 
existing operations between Los Angeles and San Francisco (Docket 
79595 JeAe 51) 

California HZastern Aviation - This carrier, not holding certifi- 
cate authority, sought routes from Dallas to California, from Houstom 
to California via routings other than Dallas, and from Houston to Dallas 
(Docket 7959, J.Ae 36). Consolidation of this application was requested 
in its entirety (Tr. 7h). 

North (Trans) American Airlines - This carrier, also not holding 
certificate authority, sought routes throughout the United States with 
routings via Dallas-Ft. Worth (Dockets 7869, J.As 423 7977, J.Ae 9). 
Consolidation of these applications was requested in their entirety 
(fre 22h, 226). 

Local service carrier rience - Central Airlines sought 
routes from Dallas to El Paso, Albuquerque, and Amarillo (Docket 7985, 
Tr. 76). Frontier Airlines sought nonstop authority betwee Albuquer- 
que on the one hand and Phoenix and Tucson on the other (Docket 7960, 


37 Local service carriers are certificated primarily for short-haul 
operations, and their certificates usually require service to all inter- 
mediate points, i.e., preclude nonstop operations between 
cities. See e.g., Continental's certificate for Route No. 6h (J Ae 
1),3-1hh), which Es the former Pioneer local service route acquired by 
Continental through merger. 
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Tr. 99). Trans-Texas Airways applied for a new route segment between 
Dallas and El Paso via various intermediate points (Docket 798, tr. 
156). Consolidation of these applications was requested by Central 
and Trans Texas (Tre 191, 232), and either a restriction of issues or 
consolidation was requested by Frontier (Tr. 101). | 

Eastern Air Lines + Eastern, an extensive east coast operator 
whose routes extend westward to New Orleans and Hous ton (see map, 
Appendix H), sought consolidation of an application for (1) a new 
route segment from Miami to New Orleans via Tampa (to permit "trans- 
Gulf operations), and (2) an extension from New Oeans to California 
with routings (a) via Houston and Dallas and (b) via Houston (Docket 
7153, JeAe 39, as amended (J.Ae 0, 41)). Eastern urged that, while 
the proceeding should be one for an examination of the needs for air 
service between "major cities of the Southeast and South on the one hand 
and the West on the other" (fr. 210), further broadening was not ree 
quired (fr. 212). It also contended that, if Delta a Braniff applica- 
tions were heard for Dallas to the west service, the Board in any event 


was required to expand the proceeding to encompass New Orleans and 


Houston so that the Eastern proposals for westward extension also could 


be heard (Tr. 211, 212). : 

L/ As disclosed by the materials annexed to one of Natioal's 
documents herein (J.A. 69-82), applicatims for service betwem Florida 
and California have been the subject of protracted prior Board proceed- 
ingse See, also, the briefs in Eastern Air Lines v. Civil Acronautics 
Board, C.A.D.Ce, Noe 13,338, awaiting decision at the time of the prep- 
aration of this brief, wherein the history of the Board! s "Southern 
Service to the West" proceedings is detailed.- | 
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National Airlines - National's existing route system is depicted 
in Appendix I, and it is the only air carrier authorized to operate 
| directly across the Gulf of Mexico to south Florida from either New 
Orleans or Houston. At the time of the filing of the Dallas complaint, 
_Natioal had on file with the Board an application for extension of 
its Route 39 (Miami to New Orleans) to California cities via various 
intermediate points with routings (1) via Houston and (2) via Dallas 
(Docket 7159, J.A. 30)e Authority to operate between Houston and 
Dallas was not requested thereby. By an amendment filed on April 26, 
1956, National, which had not then been extended to Houston, requested 
an extension to Houstom and thence to the west coast via various rout- 
ings snawnting a Dallas one (J.A. 31) 2 National also filed an appli- 
cation (Docket 7990, J.Ae 32) for a new route extending fran Miami to 
Seattle with routings via both Houston and Dallas and via aoastom 

National's application in Docket 7159 for an extension westward 
from New Orleans and Houston (the one here in: issue), was the subject 
of various written documents filed by National. The carrier initially 
urged the Board to close "the 500-mile gap" (J.&. 57) between New 
Orleans and Dallas so as to permit National ‘to be heard on a route seg- 
ment which would connect with its existing systen at New Orleans, 
alleging that such action was necessary to the successful prosecution 
of Natimal's Dallas-west application (JA. 58). It suggested that 

| 5/ National subsequently was extended from New Orleans to Houstom 
(Order &-10635, Florida Texas Service Case, September 21, 1956, and 


from New York to Boston (Order E-L06k5, New York Florida Case, Sep- 
tember 28, 1956). 


« 





the Board expand the scope of the proceeding to "include the issue 

of service between the states of Texas and Louisiana! on the one hand 
and points west of Dallas and Houston on the other hand including 
service to the south Texas cities of Houston and san Antonio" (J.A. 
60). Subsequently, in reply to requests that the proceeding be 
broadened to include, inter alia, questiomof new certification of 
carriers from New Orleans to Miami, National took the position that, 
while the proceeding should include New Orleans and Houston (Joke 66), 
the proposals for certificatio east of the Mississippi *would unduly | 
expand and delay the proceeding"™ (JeA. 61.2 | 


Be The Board's orders : 

The Board, by its Order E-10600 (J.Ae 1), determined that the 
proceeding should be restricted to trunkline services between Dallas 
and California via points located between them. In so doing, it con- 
solidated that portion of National's application seeking Dallas to the 
west authority, together with the other similar applications (JeAe 11, 
12). The Board pointed out that both Dallas and ou had opposed 





6/ National also opposed the requests of Bureau Counsel and Houston 
for deferral of, or for the issuance of only temporary certificates in, 
the Florida-Texas Service Case (wherein National later was extended to 
Houston), taking the position that "the possibility that a decision in 
the Florida-Texas Case might affect the decision in a presently non- 
existent transcontinental case" was an insufficient ‘basis for the re- 
quests (JeoAe 63). he 

7/ The applications consolidated for new certificates between 
Dallas and west coast points were those of National, Braniff, Conti- 
nental, Delta, Eastern, Western, California Eastern, and Trans American 
(which latter carrier has elected not to prosecute its application). 
The Board excluded TWA's proposal for removal of its Los Angeles-San 
Francisco restriction, and consolidated that aaa of American’ s 
(contimed on pe 10) 
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an expansion of the proceeding "to include issues of transcontinental 


service, of service to the Pacific Northwest, of service to points 
east of Dallas . . e” (JeAe 3). The Board found that "[aly enlarge- 
ment of the proceeding to encampass transcontinental service, even 
if limited to a southern transcontinental route, would greatly expand 
the scope of the proceeding and would inject new issues which would 
overshadow the questim of the need of Dallas for additional trunkline 
service to western points" (J.A. 3, 4). The Board found that it would 
not be in the public interest to expand the proceeding, since . 
“the immediate need, in the Board's opinion, is for a consideration 
of the question of whether the public comvenience and necessity require 
the establishment of additional trunkline service between Dallas and 
California . . " (Jee h). 

The Board rejected the cmtentions that consolidatim of the var- 

8 

“Lous other applications was required by Ashbacker. It said, inter 
-alia, (JeAe hy 5): 
application which sought amendment of its certificate in such manner as 
to permit American to serve San Francisco, Los Angeles and San Diego m 
flights serving Dallas. Iubbock's petition for additional service also 
was included. 
=-* Zhe local service applicatios were excluded, together with the 
Houston petition for additional air service and all portions of appli- 
cations seeking certification east of Dallas. 
: ‘8/ Ashbacker Radio Corp. ve Federal Communications Commission, 
326 U.Se é stated that, in considering the claims 
of Ashbacker, it evaluated the contentions upon the "assumptio that 
any award that might come out of the proceeding would be that which 
‘would lend the most support to the contentions of the parties raising 
“Ashbacker" (note 3, JeAe 6). It further-stated that the Board's final 


action might serve either to eliminate the Ashbacker as or. present 
enone facts: and BRE in relation theretoe 
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™e also conclude that the Dallas to the west pro- 
posals that we have decided to consider here are not 
mutually exclusive of the other applications for which 
consolidation is sought requesting new transcontinental 
routes. While a number of alleged Ashbacker problems 
are raised by the motions to consolidate, they are ex- 
emplified by the ‘proposals of National and Eastern to 
consolidate their applications proposing service between 
Florida and other southeast points and the West Coast. 
These carriers assert that an extension of either Delta 
or Braniff, for example, to the West Coast would enable 
those carriers to offer one=-company or one-plane service 
from the cities they serve east of Dallas to the West 
Coast or from Houston to the West Coast and would pre- 
clude a subsequent granting of the Eastern or National 
proposals. Conceding that Delta and Braniff by reason 
of their existing authorizations from Dallas to the east 
have a certain advantage over same of the other appli- 
cants for Dallas to the west service not possessing such 
routes, as we have pointed out, this is 'one. of those 
instances’ where such an advantage is inherent in the pro- 
posal of that applicant by virtue of its existing route 
e e e a rather common situation in new route cases before 
the Board . . -' We cannot find upon examination of the 
‘facts and circumstances present here that the advantage 
possessed by certain carriers as a result of their exist- 
ing routes or the prejudice that would result to an 
applicant whose application for services outside the 
area we are here considering is excluded is of such a 
nature or extent as to warrant a conclusion that the 
applications are mutually exclusive and to require an ex-~- 
pansion of the proceeding to include consideration of pro- 
posais for soutrert transcontinental routes.” 9/ 


The Board went on to state that the parties in any event would 
have "full opportunity to'attempt to establish" mtual exclusivity 


_as a matter of econanic fact "on the record in the proceeding, ® and 


‘ The Board also noted the contentions that, for the purpose 
of keeping’ the proceeding ‘within manageable proportions, it lawfully 
could exclude questions of certification to the northeast and north- 
west but that it nonetheless was required to expand the proceeding 
to include ‘southern transcontinental proposalse The Board stated 
‘that it was unable to perceive the distinction, and that "if the 
Board were required as a matter of law to consolidate the latter it 
would also be required to include the former" (J.A. 7). : 


ae ne 





subsequently to urge that "the Board camot dispose of the Dallas to 
the west proposals without: giving contemporaneous consideration to the 
excluded applications" (JeAs 6). Also, to avoid possible prejudice 

to the excluded applications in relation to services east of Dallas, 
the Board imposed a condition that all flights on any Dallas-west 
route which might be authorized would be required to stop at Dallas, 
and could not overfly that point (JeAe 8, 13)e As to this condition, 
the Board stated that the parties were at liberty "to renew requests 
for a more stringent limitation at a later stage in the Bae neatine 
and to advance in the course of the hearing appropriate evidence which 


may reflect a necessity for the adoption of a more stringent limita- 
10 


tion in a final decision by the Board" (J.A. 8; see, also, JeA- 13) 

' Numerous petitions for reconsideration were filed with the Board. 
National's petition (JeAe 82) contended that its application in Docket 
7159 had been filed prior to the Dallas complaint and hence was en- 
titled to priority in the absence of findings that the needs of Dallas 


10/ The Board, to guard against prejudice to pending applications 
for service hetween California points, also imposed a restrictim 
which would require any flights incidentally authorized betwem Cali- 
fornia points to originate or terminate at Dallasor beyond. 
as ‘All five Members of the Board agreed that Ashbacker did not man- 
datorily require consolidation of the various applicavims before it. 
However, Menber Adams believed that the proceeding should be broad~- 
ened to include New Orleans and Houston to meet the possible needs 
of those cities and to permit a possible linking of the National and 
" Eastern systems with the west coast (J.A. 15), and Member Minetti 
for somewhat similar reasons believed that the proceeding should in- 
clude service to Houston and a consideration of. southern transconti- 
nental, proposals (JeA. 16). The Board had announced the extension 
‘of National to Houston shortly before the entry of Order E~10600. 





were so urgent as to require a “hearing out of order,” that in fact 
the needs of Houston and New Orleans were more pressing than those of 
Dallas, and that expansion .of the proceeding was required to enable 
National to obtain a fair hearing on its application. ‘Natioal 
asserted that it was entitled toa hearing on its New Orleans- 
California application in its entirety, and requested (a) consoli- 
dation of either the entire application or "that portion extending 
from Houston to the West," or (2) concurrent hearing a the New 
Orleans<California application (JeAe 87). 

The Board again rejected the contentions that the proceeding 
should be broadened and additional applications consolidated therein, 
as follows (Order E-11020, J.A. 18, 20-21): | 


"The general arguments advanced by Eastern, National 

and the City of Houston as requiring reconsideration of 
Order Noe E-10600 and expansion of the scope of the pro- 
ceeding were known to and considered by the Board in issu- 
ing the order as is apparent from reading Order Noe E-10600. 
In that order the Board found that limitation of the issues 
is necessary if decision on the basic question of whether 
the public convenience and necessity require establishment 
of additional trunkline service between Dallas and Cali- 
fornia via points located between them is to be disposed 

of without the delays that would be inherent in an expan- 
sion of the case into a transcontinental route case. The 
Board also found that the applications which it consolidated 
for hearing in the proceeding are not mutually exclusive 

of the applications for transcontinental service for which 
consolidation was sought. cf. Eastern Air Lines, Ince v. 
Civil Aeronautics Board, C.A.D.Ce, Case No. 13,323, decided 
December 6, 1956. The arguments of petitioners against 
these conclusions are mostly repetitive of reasons and argu- 
ments previously urged in behalf of hearing transcmtinen- 
_tal route applications and the claim that limitation of 

the scope of the proceeding to that defined in Order No. 
E-10600 is violative of the Ashbacker doctrine. .. . we 
find no new mattersnot previously known to and considered 
' by the Board which require or warrant expansion of the 
scope of the proceeding to include the issues ‘and points 
urged by the Dow sen omen eon 
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The Board also found (JeA. 21, 22) that "the present case does 
not involve a situation in which the Board is giving a recently filed 
_ application priority over petitions or applications that are mech 
older or that have been awaiting actim on the Board's calendar for 
a long period of time." Additionally, the Board found (JeA. 22): 


" . . « the City of Dallas has generated substan- 
tially more traffic to the West Coast than have either 
Houston or New Orleans, and we reaffirm our belief that 
notwithstanding New Orleans! and Houston's present lack 
of single-plane service to the West, consideration of 
the needs of Dallas for improved service should be given 
priority of hearing. Our action in considering now the 
question of whether there is a need for improved service 
from Dallas to the West will not, of course, preclude or 
otherwise substantially affect the grant of additional 
authorizations for improved services betwem either New 
Orleans or Houston and the West when proposals for such 
services are heard." 11/ 


Hearings in the Board's proceeding presently are scheduled to 
begin before the examiner on May 27, 1957. 


STATUES AND REGULATIONS INWLVED 
The principal provisions of the Civil Aeronautics Act here in- 
volved are set forth in Appendix A (infra, p.l9). Other pertinent 
statutory provisions and Board regulations are cited or quoted in 
their appropriate place in the text of this brief. 


wy Menber Minetti again dissmted, being of the view that the pro- 
ceed "should include the issue of service from Houston to the West 
as well as the need for Southern Transcontinental service." Member 
Adams was no longer on the Board, his term having expired on Decem- 
ber 31, 1956. 

The Board also amended its prior restrictim to provide that air- 
craft operated east of Dallas mst stop at either Dallas or Ft. Worth, 
contiguous cities served by airports located close to one another 
(JAe 27, 28). Additionally, it eliminated from the proceeding issues 
regarding the needs for air transportatio between (1) San Diego and 
Las Vegas, (2) Phoenix and Las Vegas, (3) Phoenix and Albuquerque, 
and (k) Tucson and Albuquerque (J.A- 23, 28). 
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SUMMARY OF ARGIMENT 
s 
“The order denying consolidation is not final for purposes of 
judicial review, but is merely an interlocutory procedural order de- 
lineating the scope of a proceeding yet to be heard. : Even if thought 
to be ecreacras there are no compelling circumstances which warrant 
review at this time. If the Board has erred, that error will infect 
with invalidity the Board's fins] order disposing of ‘the Dallas to the 
West Service Case. Review and correctio of the congostanston order 
may then be obtained, together with review of all gener alleged errors 
occurring during the course of the Board's proceeding. National can- 
not suffer injury through postponement of review, ah the policy of 
the law is against the piecemeal review which it now seeks. 

Moreover, the Board's order has not disposed of any of National's 
rights, nor can the Court determine at this time whether the order 
ultimately will mature into a prejudicial result. National is being 
neanicnialicrm esac sohbestanatenuesiothenieoniticanbeltorkcersitics= 
tion in the geographic area ‘of the Board's proceeding; its claim is 
that there is danger of denial of that applicatim and a grant to 
another carrier which would prejudice National's subsequent efforts 
to obtain a westward extension from Houston’. But the Board's order 
does not deny the National application or grant that of another car-: 

| rier, nor does it finally deny inclusion in the proceeding of National's 
Housten-Dallas application. Rather, National by that order is afforded 


an opportunity to adduce evidence in the certificate proceeding designed 
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to show that it should be broadened to include the National applica- 
tio. National's petition is merely a request to the Court to exercise 
administrative supervision over the Board's docket to guard against a 
possible prejudicial result, and on speculation as to what the Board 
may or may not do. But these are not proper functions of the judiciary 
(United Air Lines v. Civil Aeronautics Board, 97 U.S. Apps D.C. h2, 

228 Fe 2d 13 (1955)), and unless and until the Board's orders mature 
into a prejudicial result there is no issue appropriate for judicial 
determination. C. &S. Air Lines v. Waterman Corp., 333 U.S. 103, 12 
case). 

IT 


If reviewable at this time, the Board's order nonetheless denies 


none of National's rights. National is being fully heard on a compara- 
tive basis with all other applicants for a Dallas-west route, and if 
the applicatim is granted, National will have no cause for complaint. 
While National asserts that Braniff, Continental, and Delta are in a 
position to rely upon as grounds for certification, and to transport if 
certificated, traffic moving fron pointe west of Dallas to Houston and 
other points east of Dallas also served by National, there is no basis 
for any belief that this ability will either preclude a certification 
of National now, or a subsequent certificatim from Houston to the 
west if a carrier other than National receives a Dallas-west route. Such 
a route appears to be fully capable of supporting an operatim in and 

_ of itself, and the same is true of a New oeienns aoustonwent route. 

| National's own exhibits filed in the Board's proceeding relating to 
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a 


the manner in which it would operate if certificated as to all its 

proposals so demonstrate. Further, any advantages possessed by car- 

riers already operating into Dallas as to traffic in which National 

is interested will disappear if the Board requires P change of plane 

at Dallas, a proposal which the parties may urge to the Board. 
Similarly, National's contentions concerning its disadvantages 

in relation to over-all operational integration in the sense of not 

being able to show connections with its existing system represent only 

National's prediction of the weight which it believes the Board will 

give to some of the many factors influencing certification, and fail 





to establish any unfairmmess in the Board's action. | 
On the other hand, an extension of the proceeding to include 
Houston applications would have resulted in a substantially broadened 
and delayed proceeding. National alone is authorized to operate 
directly across the Gulf of Mexico from Houston or Hew Orleans to 
‘Florida, and the Board would have been met with assertions from other 
carriers identical to the ones here made by National (and equally 
worthy of consideration) that the proceeding should include requests 
for new certification across the Gulf to eliminate the advantages 
possessed by National. Moreover, expanding the proceeding to include 
questions of certification to more than one major Texas city would have 
increased the over-all Ashbacker problems involved, and would have made 
it more difficult to refuse requests for still further broadening. Fur- 
ther, even the inclusion of Dallas-Houston proposals would have. broad- 
ened the issues in the proceeding by reason of the route structures of 
existing air carriers, and these results were not regained by Ashbacker. 
-l7- | 





REEF 
National's application for Dallas-Houston authority was filed no 
earlier than any other application being heard, and hence there is no 
basis for its claim to consolidation by reason of priority of filing. 
Neither is it entitled to consolidation because that action assertedly 
will permit a speedy disposition of the application. The Board has 
power to select areas in which it will hear applicatims in preference 
to other areas. There is no showing of any abuse of discretion, or of 
any inordinate delay in dispositim of the remainder of National's 
application. 
IV 
Although filing a petition for rehearing, National made no 
complaints to the Board concerning any lack of findings in relatim to 
that portion of National's request for consolidation of only the Dallas- 
Houston application or concerning mutual exclusivity, nor did it cm- 
tend that the Delta procedures were applicable. Hence, these matters 
are not open to review. In any event, the Board's findings are adequate, 
and Delta is inapplicable. This case is governed by the decision in 


United Air Lines v. Civil Aeronautics Board, 97 U.S. Appe D.C. 2, 228 


Fe 2d 13 (1955) and Eastern Air Lines ve Civil Aeronautics Board, 
C.A.D.Coy Now 13,323, decided December 6, 1956, where, as here, the 


contention was that the Board was required to broaden the area of a new 


route proceeding. 





ARGUMENT 
Introduction 


We hereinafter show (1) that the Board's orders are interlocutory 


procedural ones not now subject to review, and (2) that, if this 
Court should follow the decision in Consolidated Flower Shipments v. 
Civil Aeronautics Board, 205 F. 2d hh9 (CoA. 9, 1953), the petition 
for review is not timely filed, Alternatively, we demonstrate 

(3) that the Board was not required under Ashbacker to expand the 
scope of its proceeding to include Houston nor did it abuse its dis- 
cretion in not doing so, (4) that National was not entitled to cone 
solidation of its Houston-Dallas application by reason of priority of 
filing or because the Board's proceeding would provide a means for 
its speedy disposition, and (5) that National's various contentions 
concerning an alleged lack of proper findings on the Board's part 
concerning mutual exclusivity and scope of proceeding, and a failure 
to follow the procedures specified in Delta Air Lines ve Civil Aero- 
nautics Board, 97 U.S. Appe D.C. 46, 228 F. 2d 17, are not properly 
before the Court in that they were not urged to the Board, and in 


any. event are anne: in merit. 


I. The Court lacks jurisdiction to entertain the 
petition for review | 
A. The orders of which review is sought no intere 
ocuto oce orders not now s eck 


review 


Despite the provisions of Section 1006(a) of the Civil Aero~ 
nautics Act (infra, p. 9), which provide for review of "any order® 
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of the Board, Courts of Appeals under familiar principles may review 
only those Board orders which may be said to be "final." As the 

Supreme Court pointed out in C. & S. Air Lines v. Waterman eeobes 

333 U.S. 103, 112-113 (1948), Board "orders are not reviewable unless 
a util they impose an PE deny a right or fix some egal re=- 
lationship as a consummation of the administrative process.§ fn See, also, 
Federal Power Commission v. Metropolitan Edison Co. » 30h U.S. 375 (1938) 3 
United Air ere v. Civil Aeronautics Board, 97 U.S. App. D.C. h2, 228 
re 2a 13 (1956) We think it plain that the orders here involved meet 
none of the tests for immediate review 


“Initially, we note that this case does not involve the situation 


before the Court in Delta Air Lines v. Civil Aeronautics Board, 97 U.S. 





‘12/ The rule’ that procedural or interlocutory orders are not 
subject to independent review remains unaltered by the provisions of 
the Administrative Procedure Act. See the second sentence of Section 
10(c) (60 Stat. 243, 5 U.S.C. 1009(c)) which provides that *[a hy 
preliminary, procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the review of 
the final agency action." See, also, Eastern Utilities Association : 
v. Securities and Exchange Commission, 

Attorney General's Manual on the dninistrative Procedure “net, 19h7, 
De 103. 

13/ To the extent that National contends that the Board's orders 
have deprived it of a right to hearing on its excluded Houston-Dallas 
application "as speedily as possible," and that the orders therefore 
are subject to immediate -review, we hereinafter show that this claim 
is without merit. Thus, under the view that the question of whether 
an order is interlocutory depends upon whether "rights" have been 
denied, the Board's order is interlocutory. Further, National's re- 
quest for "immediate hearing™ on the excluded portion of its applica- 
tion "to be conducted and decided concurrently with the. proceeding in 
this case" (J.A. 60). was the equivalent of the request for consolida- 
tion, and the Board has not finally held that National will not be 
afforded comparative consideration. 
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Appe D.C. 6, 228 F. 2417 (1955), where consolidation was denied for 
routes within the area under consideration by the Board. Rather, this 
case is like United Air Lines v. Civil Aeroautics Board, ‘Supra, and 
Eastern Air Lines v. Civil Aeronautics Board, C.A.D.C. Noe 135323, 
decided December 6, 1956, where the contention was that the Board was 
required to expand its proceeding beyond the area involved, and where 
the orders fixing the scope of the proceeding were recognized to be 
interlocutory. Here, as in United and Eastern, National is being 
afforded comparative consideration with all other proposals for new 
certification. | 

National rests ctalceee primrily on assertions qQ) that a denial 
of National's application is inevitable unless the Houston-Dallas 
segment is included, (2) that a grant of the applications of one of 
the other applicants is likely, and (3) that sucha oars will pre- 
clude a subsequent extension of National from New Orleans and Houston 
to the west coast. But the orders before the Court neither deny 
National's application nor grant the applications of any other carrier, 
nor for that matter do they mark the final action of | the Board with 
respect to National's claim for consolidation. They do not represent 
the nconstimeation of the administrative process," but rather are 
merely preliminary procedural orders delineating the present scope _ 
and enna of : aeecoatine yet to be completed. While interlocutory 
orders entered at the outset of proceedings may sometines be immediately 
reviewable, there must be a demonstration at least (2) that review of 


such orders cannot be obtained or would be inadequate in connection 
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a 


‘with review of the final order to be entered, or (2) that substantial 


legally recognized irreparable injury may result if review is delayed 
until completion of the administrative proceedings See €ege, Chambers 
v. Robertson, 87 U.S. Apps D.C. 91, 183 F. 24 lsh, 147 (1950), reversed 
on other grounds 31 U.S. 37 (1951); Isbrandtsen Company v. United _ 
States, 93 U.S. App. D.C. 293, 211 F, 2d 51 (195h)3 Algonquin Gas 
Transmission Co. Ve Federal. Power Commission, 201 F, 2d 33h, 337=38 
(C.A. 1, 1953)s cle Youpe ve Moses, 5 U.S. App. D.C. 21, 213 F. 2d | 
613 (195k). , 
| Here, there is no impediment to review of any final order of the 
_ Board awarding certificates, and any errors which may be made with _ 
Paerene to consolidation or scope of proceeding will render the final 
order invalid, Correction may then be had of these and all other 
errors in a single proceeding, thus avoiding piecemeal review. As 
stated in United in language fully applicable to the present case 
(228 F. 2d at pe 16) a 
"When, and if, the Board makes a final order with _ 
respect to any of the proposals in the pending Denver 
Service Case, in which United has a substantial interest, 
United may obtain a review of such action and,’ as an 
incident thereto, review of the Board's consolidation 
order," , i 
See, also, North American Airlines v. Civil Aeronautics Board, > 
U.S. App. D.C. 2h1 F. 2d 45 (1957), wherein the Court provided 
review of a claim that the Denver Service Case (the same proceeding 
involved in United) should have been expanded to include a trans=- 


continental application by North American as an incident to a final ~ 
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order granting and denying applications within the area involved. 
‘Further, postponement of review to the end of the Board's pro= 

ceeding camot inflict irreparable injury on National. Certainly 

any burdens which might result from a remanded proceeding cannot serve 


as justification for review now. See, e.g., Whitehouse v. Dlinois 





Central Railroad Co., 349 U.S. 366, 370 (1955); Aluminum Company of 

America v. Federal Power Commission, 76 U.S. App. D.C. 182, 130 F. 2d 
1 | | 

45 (1942). And while National asserts that prejudice would result 





bf Ashbacker itself dealt with a final grant, and consolidation 
orders normally are reviewed as an incident to review of an order 
granting an application. See, additionally, Northwest Airlines v. 
Civil Aeronautics Board, 90 U.S. App. D.C. 155, 19h F. 2d 359 (1952); 


ortheastern Gas Transp. Co, v. Federal Power Commission, 195 F. 2d 
B72 (CeAe 35 1952), cert. den. 2h U.S. O10 (1952); KFAS Broadcastin 
Co. v. Federal Commnications Commission, 85 U.S. App. D.C. 100, Li? 
F. 2d 0 (I9L9); Zenith Radio Corp. v. Federal Can- ee 
munications Commission, 93 U.S. oo D.C. 20h, OL) Fe. 2d 629 (195k); 
of, Radio Cincinnati v. Federal Communications Commission, 85 U.S. 
App. D.C. 292, 177 F. 2d 92 (1949); American Broadcasting Co. ve 
Federal Communications Commission, 89 U.S. App. D.C. 298, 191 F. 

° eed, save to the extent that the Court's statements 
in Delta may indicate a contrary view (and even then the Court said 
it might ultimately dismiss) we know of no decision which has held an 
order denying consolidation to be anything but interlocutory. See 
Eastern Air Lines v. Civil Aeronautics Board, C.A.D.C., No. 13,323, 
decided December 6, 1956. United Air Lines v. Civil Aeronautics Board, 
97 U.S. App. D.C. he, 228 F.2d 13 (1955); Seaboard & Western Airlines 
v. Civil Aeronautics Board, 86 U.S. App. D.C.9, ISL F. 2d 777 (1905); 
Eastern Air Lines V. Civil Aeronautics Board, 85 U.S. App. D.C. 12, 


178 F. od 26 (1949); Western Air Lines v. Civil Aeronautics Board, 
18) F. 2d 545 (C.A. 9, 1950); Pauley v. Federal Communications Com- 


mission, 86 U.S. App. D.C. 29, LOL F. 2 3 Mansfie 
Journal Co. v. Federal Communications Commission, 8) U.S. App. D.C. 


3h1, 173 Fe 2a 6hO, 647 (1949); cf. Aceonaain Gas Transmission Co. 
J 7 ? bad 


v. Federal Power Commission, 201 F. 


15/ As this Court stated in the Aluminum Company case when 
considering the review provisions of the Federal Sone Act (130 F. 


2d at p. 452): 3 
(continued on p. 2) 


sina? Sus 





to it from a remanded proceeding in that the Board would be influenced 
by having previously decided the Dallas to the West Service Case, that 
assumption is one in which we believe the Court may not concur, either 
as a matter of general principle or in relation to claimed Ashbacker 
ee Remanded proceedings are presumed to be entirely 
adequate for the protection of rights. If they were not, the appellate 


Courts necessarily would be required to afford review for every contested 





"A choice must necessarily be made between the burden which 
would be occasioned by interruption of the administrative 
process through the review of interlocutory orders on the 
one hand, and on the other the burden of rehearings which 
will from time to time result from reversal of final orders 
for lack of due process or other error at a given point 

or points in the proceedings of the Commission * # # 
Congress under # # * the Federal Power Act made that 

choice against interruption of the administrative process 
by the review of interlocutory orders.” 


There can be no doubt that the same result obtains under the Civil 
Aeronautics Act. See Chicago & Southern Air Lines. v. Waterman Steam 
ship Corpe > 333 U.S. 103 CrELBy. 


16/ Apart from the various cases involving attempts to obtain 
immediate review of Board orders where such contentions have been 


implicitly rejected (supra, note lk, p. 23), this Court has hereto- 
fore stated (The Enterprise Lene - F.C.C., Case No. 12,577, 
March 8, 19557 t wo not, for purposes of staying a grant 


‘getually made, "assume that if the Court directs and the Com= 
mission undertakes a comparative hearing it will not in fact give 

a fair and unbiased hearing and decision." Somewhat similarly, 
this Court on at least two occasions has recognized that temporary 
grants can be made consistently with Ashbacker where ultimate com- 
parative consideration is required, thereby again recognizing that 
proceeding to favorable decision on a given Bo raeretion camot of 
itself constitute legal prejudice. Beaumont Broadcasting Corp. ve 
F.C.C., 91 U.S. App. D.C. 111, 202 Fs 2d 306 (1952); Peoples Broad- 
casting Co. v. U.S., 93 U.S. App. D.C. 78, 209 F. 2a As (1953)e 
ition: contention that it would be prejudiced by a denial of 
all applications before the Board is, we think, completely specious, 


2) 





interlocutory ruling in the course of both judicial and administrative 


proceedings. | 

More importantly from the judicial standpoint | the Court cannot 
determine at this time whether the orders ultimately will result in 
injury to National. If National receives a Dallas-west route as a 
result of the present proceeding its instant complaints will be 
groundless, and there will be no occasion for review at ees 
Board has made no disposition of the applications before it, nor 
have the orders in question finally affected any of National's rights 
in its applications or finally determined the scope of the Board's 
proceeding. The Board has provided a method whereby National may, 
during the course of the further proceedings ’ eeceans to prove -its 
contentions with facts and request either comparative hearing or a 
more stringent limitation in respect to any award made to a carrier 
serving Dallas to lessen the possibility of prejudice to any excluded 
application. National has not exhausted its remedies before the 
Board. Rather, it invites the Court to ‘supervise the manner in which 
the Board conducts its proceedings to guard against the possibility 
of ultimate prejudice, and on speculation (1) that National's applica=- 
tion will be denied and that a grant will be made to another Carrere 
(2) that mutual exclusivity between the grant and the excluded 
portion of the National application will be established by the 
evidence; and (3) that: the Board will ae such a grant (a) without 
effording comparative consideration if mutual exclusivity is | 
established by eee or (b) without additional restrictions 
"la National in reality y ig-contending that there is "danger of 
refusal" of its application. -Suci-cumplaints oy are not enter- 


tained by the Courts. See Highland Farms Dairy ve Agnew, 300 U.S. 606, 














designed to avoid the entire problem of mtual exclusivity. But. 
the province of the Court extends neither to supervision of the 
administrative ae nor to deciding cases on the basis of | 
ea Again as stated in United (228 F, 2d at page 16), 
"the problem of administration of its own business is singularly 
within the Board's prerogative,® and, in cases such as this one 
where the claim is made "that the Board has misconceived the scope 
of the pending proceeding” (228 F, 2d at page 15), there is nothing 
Ropen to us [the Court] to do more than speculate” (228 F. 2d at 
page 16). Here, the degree of speculation is even greater than in 
United, Not only is the Court requested to predict the Board's | 
futare procedural atepeient the effect of a certification within the 
area on future action outside the area, but also to predict the 
weight which the Board may be expected to give to certification _ 
fectors in relation to National's application which is being heard, 
Further, we think these various obstacles to review cannot be 
overcome by National's attempt to characterize initial consolidation 
as an independent right to be separately vindicated and enforcede 


There is no vested right in the procedural detail of consolidation. 





ns WIR v. Federal Commnications Gommresicn, 8 U.S. Appe 
D.C. 17q ¥. 2d » spec firmed on this 
point at 337 U.S. 2725 United Air "Lines Sy: Civil Aeronautics Board, 
97 U.S. App. D.C. 2, 2 stern Sve 
Civil: keronautics ‘Board, 18) F. 24 Sh5, ae 5 


a International Longshoremen's and Warehousements’ Union 

3h: U.S. 222 (19 5h)$ Elie Service Commis fue Ve Wyo off, 
ee Cis). 

2 Ome | : 


See Federal Communications Commission v. Pottsville Broadcasting Coes 
309 U.S. 13h, 138 (19,0); United Air Lines v. Civil Ganmmention Board, 
99 U.S. App. D.C. 12, 228 F. 24 13 (1995); Western Air Lines ve Civil 
Aeronautics Board, 18) F. 2d 5h5, 5i9 (C.A. 9, 1950). Rather, the 
right to be vindicated is that any grant is to be made only after a 
fair hearing, and there simply is no basis on which the “Court can find 
that the Board's orders have deprived or will deprive National of such 
a hearing, As in United, followed in Eastern, "it is the undeniable 
fact that there has been no ‘effectual disposition of righte’® (228 

F, 2d at page 15). And even if it be assumed that the Board's orders 
may constitute a step which will mature into a denial of fair hearing, 
there still is no issue appropriate for judicial determination until 
that prejudice matures in an order which marks the consummation of 

the administrative process. C. &S. Air Lines v. Waterman Corpe, 333 
U.S. 103, 112 (1948), and cases there cited, : 


B. The'Petition for review is not timely filed mder the 
decision in Consolidated Flower Ces Ve Civil 
Aeronautics Boar 205 F. e 2; 

The Court of Appeals for the Ninth Circuit has held that the 
sixty-day period provided by Section 1006(a) (infra, pe 9) within 
which to seek review of a Board order cannot be tolled by the timely 
filing of a petition for reconsideration with the Board. Consolidated 
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Flower Shipments v. Civil Aeronautics Board, 205 Fe 2d hh9 (Code 95 
193). This sua sponte decision rests ‘upon the absence of any 
express requirement in the Civil Aeronautics Act that a petition for 
reconsideration be filed as a prerequisite to judicial review, and 
the provisions of Section 10(c) of the Administrative Procedure Act 
(infra, pe62) which provide that, "except as otherwise expressly 
required by statute," agency action otherwise final shall be final 
‘for review purposes" whether or not there has been presénted or 
determined any application . - . for any form of reconsideration." 

The petition for review was filed herein on April 12, 1957, on 
the sixtieth day after the entry on February 11, 1957 of the Board's 
order denying reconsideration, and 21) days after entry on September 10, 
1956 of the initial order. Thus, if the consolidation order is "final,® 
the petition for review nonetheless is not timely filed under the de- 
cision of the Ninth Circuit. While we do not agree with that decision, 
for reasons. set forth in the annexed memorandum filed in the Consoli- 
dated Flower Case (Appendix B, infra, p.51), we feel obligated to 
call the Court's attention to the case. Additionally, it may be stated 
that this same problem of timeliness was before this Court in United, 


but was not there reached (228 F. 2d at page 16, note 2), 


197 The same Court more recently has taken the same position 
with respect to orders of the Federal Maritime Board. Northwest 
Marine Terminal's Association v. Federal Maritime Board, 210 Fe 2d 

CeoAe 9, 1 ° 
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IIe The Board was not required under Ashbacker to 

expand the area c 8 proceeding to encompass 

applications for Houston service, nor did 

abuse its discretion in not doing so 

National's claim of necessity for a broadened proceeding differs 

from the conventional Ashbacker one where an applicant asserts that 
it is being excluded from the contest for certification. Here, 
National is a full participant in the contest for a Dallas to the 
west route, and if its application is granted it will have no cause 
to complain of the Board's orders. National's contentions are largely 
ones that the Board must place National on a more favorable footing 
in the contest through expansion of the route nrocestinigs But there 
is no basis for any assumption that the present aeons of the Board's 
proceeding is such as to preclude either a certification of National 
now, or a subsequent grant of Houston-west authority to National. 
Hence, there is no showing of a necessity for a broadened proceeding 
to protect National's "rights" even if it be assumed that a proceeding 
must be broadened at its threshold to include applications which might 
be deemed essential to the success of an application being heard, or 
which, even though outside the area under jcontdenationk perhaps might 
be precluded by a grant within the area. : 

Specifically, National posits its claim to the necessity under 
Ashbacker of a broadening of the proceeding to include Houston upon 
(1) its position vis-a-vis Braniff, Continental, and Delta in relatio 
to rivalry for traffic which might move through Dallas to the west 
from points east of Dallas served both by National and one or more of 
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these three carriers; and (2) its position vis-aevis these three car= 


riers and Western re relatio to operational integration. As to the 

claim of traffic rivalry, this Court has heretofore rejected the 
theory that Ashbacker confers an absolute right to a broadened pro- - 
ceeding to include applications for certification into territory 
served by an existing carrier merely because traffic may be expected 
to move between the prior certificated points and the new ones sought 
in the area under consideration. United Air Lines v. Civil :-Aeronautics 
Board, 97 U.S. Appe D.C. 2, 228 Fe 2d 13 (1955); Eastern Air Lines v. 
Civil Aeronautics Board, CoAD.Co, Noe 13,323, decided December 10, | 
1956. Rather, as we conceive the matter, this aspect of the question 
turns on the significance of the traffic involved. 

.While. National asserts rivalry for Houston traffic as to Braniff 
and Continental, and for New Orleans and Florida traffic as to Delta, 
it overstates its:case. As demonstrated in the margin, the-only traffic 
rivalry believed to be involved is Houston traffic which might move in 
singleeplane service via Dallas to points west of Dallas if Braniff 
should be certificated with a restriction requiring only a stop at 
Dallas, and similar New Orleans traffic in the event of the certifi- 


20/ 
cation of Delta.  .. There is no showing that either this traffic or 


20/ Branitf's certiricate permits nonstop Houston=-Dallas service 


(J.A~ 137), and it ‘could, if certificated in the present posture of 
the proceeding, provide single-plane service: between cities west: of 
Dallas and Houston with a stop at Dallas. Continental is authorized 
to operate between Houston and Dallas with three compulsory interme- 
diate stops (JA. 13, 14), and any impact upon Houston traffic via 
Dallas obviously would be negligible in the case of that carrier. 
Indeed, it is doubtful that Continental would utilize the same type 
aircraft on its local service routes and on a trunkline Dallas-west 
(contimed on pe. 31) 





the ability to carry it in single-plane service will be decisive of 
the selection of a carrier for Dallas to the west authority. A Dallas- 
west route appears to be sufficiently large and Prvaties to support 

a new certification, as witnessed by the desires of California Eastern, 
Eastern, National, and Western for such a route. Indeed, the National 
exhibits served upon the parties in the Board's penceedare show a pro- 
posed operation of three daily "turnearound" Dallas-west flights, 

which apparently would be operated even if National's savine applica- 


Bie y- 
tion in Docket 7159 should be granted (Exhibit NAI-2). Further, any 


route. While National also complains that, if Continental should re- 
ceive a westward extension from El Paso, it would then be in a positim 
to operate directly from Houston to the ‘west coast, it will be noted 
that Continental's authority to operate between Houston and San Antonio 
is only for flights interchanging with American at El Paso (J.A. 11), 
and remains in effect only "so long as the interchange agreement « « « 
has Board approval" (JeA. 1);2). There is no issue in this proceeding 
of amending Continental's certificate to permit direct Houston to the 
west service via El Paso. . 

Certification of Delta would permit single-plane Delta service 
between New Orleans and cities west of Dallas with a stop at Dallas. 
Any single-plane service over Delta's routes to Florida would be re- 
quired to proceed via Atlanta with a stop at that city. Atlanta is 
the junction point of Delta's Route 5); to Florida and Route 2) to New 
Orleans and Dallas (see map, Appendix G, JA. 132, 135), and a flight 
originating on one route may be continued over another oly by pro- 
ceeding to a point common to both routes. Single-plane South Floridae 
New OrleanssDallas to the west service presently is provided by inter- 
change flights moving over National's Florida-New Orleans "trans-Gulf* 
route, Delta's New Orleans-Dallas route, and American's route west of 
Dallas. See Southern Service to the West Case, 12 C.A.Be 518, 5h9 
(1951). There Is no proposal being heard for a trans-Gulf route for 
Delta, and the direct New Orleans-South Florida routing and Florida 
traffic is Natioal's. National also has the superior routing to 
Jacksonville (see J.A. 131; map, Appendix I). | 


21/ Both this exhibit and certain others submitted by National 
are reproduced in an appendix to Delta's brief herein. 


f 
| 
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pool of traffic at Dallas for connecting service will be available to 
any carrier certificated. All applicants may rely upon that pool in 
support of their applications, and National in fact is doing so 
(Exhibit NAL-7, Appendix to Delta's brief). The primary advantages 
possessed by Braniff and Delta are that they can now urge the benefits 
of single-plane service for certain of that traffic, but even that ad- 
vantage will disappear if, in response to evidence which the parties 
are at liberty to adduce, the Board prohibits through-plane service via 
Dallas in the event of the certification of a carrier operating east 

of that city. 


Conversely, there is no showing that, in terms of the traffic in- 


| volved, certificatio of a carrier from Dallas to the west other than 


National would "exclude" National's application for service between 
"Houston and the West", "New Orleans and the West", and "All of Florida 
and the West" (pet. brief, pe 23) = National's own initial applica- 
tion (J.A- 30). requested routings fran New Orleans via Dallas or Houston, 
rather than Dallas and Houston, and reflects the industry understanding 
of the logical route pattern. National's exhibits served in the Board's 
proceeding (presumably to be tendered in part in support of its claim 
of mtual exclusivity) show that Natioal, if extended to the west via 
both Dallas and Houston, nonetheless would operate three round-trip 

22/ To the extent that an award of Dallas to the west authority to 
another carrier might preclude a subsequent application for "Dallas and 
the West" (brief, p. 23), the short and obvious answer is that National 
is now being heard on that precise proposal. And insofar as Dallas- 


Houston may be concerned, whatever needs exist for additional carriers 
over this segment will continue to exist. 
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daily Sy via Houston, and no flights at all via both Houston and 





pete National recognizes that its Florida cities, New Orleans, 























and Houston are large traffic generating points, and will produce 60% 
of the historic traffic upon which it relies for a westward extension 
(brief, pe 10). The Board has stated its informed belief that its 
action in this case will not "preclude or otherwise substantially 
affect the grant of additional authorizations for inproved services 
between either New Orleans or Houston and the West when proposals for 
such services are heard" (J.A. 22). In sum, Houston and New Orleans 
are large cities which even National recognizes to be! capable of sup- 
4 porting a direct western operation, and it cannot be said that a western 
extension of National is dependent either on Dallas traffic or on opera- 
tions via Dallas. : 

Insofar as operational integration is concemed,| National's con= 
tentions appear to rest on two grounds: (1) the ability of any exist- 
ing carrier seeking a route extension to rely upon the benefits of 
ak © single-carrier and possible single-plane service from the old points 

to the new ones, and (2) the utility of connecting routes in terms of 





Re 23/ The exhibit (NAI~2) shows, in addition to a proposed operation 

. of three "turn-around" Dallas-west flights, seven transcontinental 
flights, four via Dallas and three via Houston. Of the Houston flights, 
two would be via New Orleans, and one directly across the Gulf fran 
Houston to Florida. 
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2h/ 
aircraft utilization, maintenance and the like. -. Again, however, it 


is abundantly clear that the Board is not mandatorily required to 
broaden the scope of a proceeding regardless of other considerations 

_ merely to permit a carrier to rely upon operational integration in 
support of a route a sae Here, the Board believed and found 
that a substantially expanded proceeding would result if the area was 

| broadened to include Houston. On the other hand, it was unable to find 


| that the advantages possessed by carriers having routes extending beyond 


_ the area were any greater than in the ordinary case, or "of such a 
- nature or extent as to warrant” an expansion of the proceeding (J.A. 5). 
_ We again point out that a Dallas-west route appears to be sufficient to 


support an operatim both traffic-wise and "operationally." There is 





2h/ As to the first, Braniff, Continental, Delta, or Western, if 
certiticated, obviously can provide such services to and from a great 
many points which National neither serves nor now desires to serve, as 
a glance at the route maps will disclose. As to the second, any of 
these four carriers, if certificated and if it so desired, could, for 
example, schedule aircraft in such fashion that they could continue in 
commercial service over route segments other than the 1500 mile Dallas- 
California route requested. If the carrier should elect to assign air- 
craft for service primarily on the new route, but perform major inspec- 
tions and maintenance at a city on a different route, it also might be 
able to schedule the aircraft so that they could be kept in camercial 
service while proceeding to and returning from the maintenance point, 
thus minimizing the amount of "deadhead" flying inevitably involved in « 
such matters. 

25/ National initially contended that the Board was required to ex- 
tend the area of its proceeding from Dallas to New Orleans via Houston, 
a distance of some 500 miles. This distance is comparable to that be- 
tween Washington and Boston, or Detroit and New York. The distance 
between Houston and Dallas, 2)1 miles, is comparable to the distance 
between New York and Washington, or Washington and Pittsburgh. Surely 
a carrier desiring to operate south of Washington, for example, is not 
entitled of right to demand a proceeding extending to either Bostm or 
Pittsburghto tie in with routes at those cities. 
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no basis for an assumption that the ability to provide one-carrier or 
single-plane service to cities outside the area will be decisive of 
the selectim of carrier. Certification depends upon an evaluation 

of many factors such as traffic data, operating patterns and route 
structures, needs for carrier strengthening and Seenaetetcns economic 
impact upon existing carriers, etc. While National sstemnte to predict 
that operatimal integration and single-plane service will outweigh 
other factors, that prediction rests merely on National's say-so. 





This Court recognized in Eastern (p. of slip opinion in Case 
No. 13,323) that the determination of a scope of a proceeding is 
"typically one for agency judgment," and that "[ilr ihe Board is not 
unreasonable in the limitation of a proceeding, the courts ought not 
to interfere ..." As we have shown, there is no basis for a ee 
that the limitation here involved is unreasonable in ‘relation to oppor- 
tanity for certification, or in the sense of foreclosing a westward 





26/ If matters relating to "operatimal integration," including 
so-called through service benefits, were the major criteria in selec- 
tion of carrier, mly the largest carrier would ever have received a 

route extension, and National itself would still be a small carrier 
operating only betwee Florida and New Orleans. Further, the signifi- 
cance of through service benefits obviously is affected by the avail- 
ability of other more direct services between the points involved. 
It is not illogical to assume that the New York-Washington-West Coast 
service possibilities via Dallas inherent in the Braniff and Delta 
proposals are of less significance than they otherwise might be in 
the absence of numerous direct transcontinental services. Cmmversely, 
and as explained hereinafter, it is the absence of a single carrier 
southern transcontinental route, and the effect which an expansion 
of the Board's proceeding to include Houston would have in making 
possible such a route, which would, among other things, have posed 
substantial Ashbacker problems and injected ETE additional 
issues into the instant proceeding. 
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extension by National. National asserts, however, that the Board is 
required to place all applicants on as equal a footing as is possible, 
and that the Board could have done so here by a relatively minor extem- 
sion of the proceeding and without substantial broadening of the issues. 
But the judgment of the majority of the Board was different, and that 
judgment was well founded. Despite National's protestations to the 
contrary, acceding to National's request would have substantially 
broadened and delayed the proceeding. 


National alone is authorized to operate directly across the Gulf 
2 


7, 
of Mexico from Houston or New Orleans to South Florida. Had the 


proceeding been expanded to include Houston, the Board obviously would 
have been met with demands that the proceeding be extended still further 
to encompass proposals for new trans-Gulf certification. Delta and 
Easterh could have been expected to contend that they otherwise would 
be placed at an intolerable disadvantage vis-a-vis National in relation 
to a westward extensim and the ability to subsequently obtain a trans- 
continental route. Other carriers could have been expected to make 
similar contentions. It is no answer to say, as National suggests in 
effect, that the situation would have been that National was merely in 
a positim to enjoy the benefits of its prior existing route structure, 
and that those benefits are not different in kind fram those possessed 
by Braniff and Delta in relation to services extending to east coast 
points such as Washington and New York. If the test for consolidation 
27/ See National's certificate (JA. 131), which is for a single 
_ linear route between these points and without restrictions against 
- non-stop service. 
-36— 





is theoretical economic mutual exclusivity, expansiom of the proceed- 


ing to encompass southern transcontinental routes presumably would 

have been required upon any determination that a western extension of 
National in conjunction with its superior Gulf routing would preempt 
the southern transcontinental route. Natimal here asserts that there 
is no magic in the circle which the Board has draw (brief, pe 33)s 

but the circle which National seeks to draw would not serve to eliminate 
the demands of other carriers, National's contentions that its prow 
posals are not really for transcontinental service are specious; ites 
brief to the Court and its pleadings before the Board are replete with 
references to its desire to obtain such a route. ‘Farther, it appar- 
ently has no desire to operate between Dallas and Houston despite its 
repeated references to that application as a "missing link" in its 
proposals. Rather than obtaining parity by a broadening of the proceed- 
ing to include Houston, National would obtain an advantage unless the 
proceeding were further broadened to include requests for certification 
along the whole southern portion of the United States. 

28/ In assailing the Board's findings (hereinafter discussed), 
National conveniently overlooks the fact that it had requested the 
Board to consolidate an application te MismisSeattle service (Jed. 32). 

29/ National's position that the Board need not hear applications 
for service east of the Mississippi because such proposals "would une 
duly expand and delay the proceeding” amd because "there is no indie 
cation that service to these areas will be an integral part of the 
Dallas-west service" (J.A- 67), presents an interesting contrast with 
its position concerning the area between New Orleans, Houston, and 
Dallas. Contrast, also, National's position (JA. 63) that a cer- 


tification of it to Houston would have only speculative effect upon 
the selection of a carrier for southern transcontinental service, 





Further, it is to be borne in mind that National was not the only 
carrier requesting a broadened proceeding. As the Board pointed out, 
it was unable to distinguish between the claims of absolute right made 
by National and Eastern for a broadening of the proceeding to include 
their proposals, and the similar claims by others which National and 
Bastern asserted that the Board could ignore. And other carriers have 
just as much claim to an exercise of the Board's discretion in their 
favor as does National. If the proceeding is expanded to include 
Houston, there is no reason in principle why it should not be extended 
to New Orleans to accommodate a carrier whose present routes terminate 
there, and if that is dme, to still other areas. Similarly, why should 
the Board not accommodate carriers desiring to operate to Seattle by 

2 including their proposals, and so on ad infinitum. In ‘short, each con- 
solidation request which is granted begets still additional ones It 
also may be observed that the addition of each major city to a given 
area increases the Ashbacker problem; a proceeding: embracing the needs 
of Dallas for new certification is one thing, and one embracing both 
Dallas and Houston presents a different situation... Finally, if the 
Board could have held the proceeding to a Houston-west one, additional 


issues and delay still would have occurred. There would then have been 


the problem of Houston-west service (either direct or via Dallas depend- 


7 ing on how the proceeding was restricted) which, as we have shown, is a 


30/ The examiner correctly pointed out that, had the proceeding been 
expanded beyond the scope of the Dallas complaint, opportunity would be 
required for additional requests for consolidation. See, e.g., C.A.Be 
Order Nos. E-7559, dated July 1, 1953, £8327, dated May 7, 195k; and 
Pei ake dated ee 10, 19555 Rule 12 of the Board's Rnles of Practice 
(14 CFR 302.12). | 
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32/ . 
distinct and separate one from Dallas-west service. § Also, there 


would have been required to be consolidated other applications for 
Houston service. These proposals would have injected not only issues 

as to the needs for additional carriers between Dallas and Houston, 

but, because ef the route structures of the various applicants, still 
more issues of service from prior certificated points to new ones, While 


some such issues are inevitable in any case, there still is no reason 


why they should be mitiplied wmless that result is required, and it 


was not required here, | 

The Board simply cannot place all carriers on an equal footing 
through expansion of route proceedings. Here, National, by reason of 
its prior certificated status, would appear to possene some advantages 
over California Eastern. National appears to be competing on &@ basis 
of equality with Eastern. for a Dallas to the west route and, we think, 
largely with Western, Ccntinental can advance Boneideretiors for cere 
tification not available to any other contestant in that it is a small 
carrier having routes in the heart of the territory eager consideration, 
a situation which simply must be accepted as a fact and which cannot 
be altered. And while Braniff and Delta (and Western to a lesser degree) 
also possess certain advantages, these again rest on the fortuitous 
circumstances of prior operations to Dallas or along the west coast. 
The Board's preliminary judgment is that National is not unduly preju- 
diced in relation to these other carriers, and that substantial expan= 
sion and delay in the proceeding would result from its broadening, The 
a ccoee roe anes request for El Paso-Houston authority via 
San Antonio, and National's own request for such authority and its con- 
tentions concerning Continental. 7 
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judgment is a rational me and within the area committed to the can- 
32 
petence of the Board. Further, National is at liberty to refute 


that judgment with facts in the course of the Board's proceeding, and 
to obtain review at the end of the proceeding if the Board does not 


accede to National's contentions. 


32/ As was recognized in Eastern Air Lines v. Civil Aeronautics 
Board, 85 U.Se Appe D.C. 412, 110 Fe 2d 120, 127 (19 


"the large number of applications filed with the 
Board and the fact that they are invariably over- 
lapping, both as to the area to be served and the 
type of services to be performed, necessitates 
the application of the informed judgment of an 
expert body to questions of consolidation if a 
hopeless administrative jumble is to be avoided." 


See, also, the more recent Eastern decision wherein the Court stated 
(pe h of slip opinion in Case No. 13,323) that "[d]espite Ashbacker 
it seems to us that the Board mst have a measure of discretion 
placing limits to the extent of a given proceeding," and that the 
"doctrine is not available for mere tactical maneuvsr purposes." 
National here appears to be maneuvering either (1) to obtain a hear- 
ing on a southern transcontinental proposal without camparison be- 
tween other applications for such service, or (2) to force a 
southern transcontinental proceeding at this time. 
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IIt. National was not entitled to consolidation 
its Houston=—Dallas application reason 


tion wo enable the Board to dispose of 

We think the question of priority in filing receed by National 
to be largely unrelated to the question here involved of right to 
Be eee To the extent that the questions may be related, 
however, National's claim is lacking in merit both factually and 
legally. True, National's initial application was filed on May 16, 
1955 prior to the filing of the Dallas complaint on January h, 1956, 
but the certificate contest here asserted is between National and the 


other air carriers and not with Dallas. In terms of dates of initial 


filing, ae Ta 's application is no older than those of Braniff and 


Continental, Further, National did not amend its sane to 


33/ There is no priority principle in relation, ‘to Ashbacker ex~ 
cept to the extent that an agency may by rule prescribe a “cuteorr® 
date nei which requests for consolidation will not be entertained, 


See Federal Commnications Commission v. Pottsville Broadcasting Co., 
U.S. 13h (L940 3 North American As v. Civi eee 


>» U.S. App. D.C. ome 5 
Civil Aeronautics Board, ounce Case No. 13,383, ae as d 
acaten 

ay National's application in Docket 7159 initially was filed 
on May 16, 1955 (J.A. 30) but was amended on April 26, 1956 (J.A. 31) 
to request Dallas-Houston authority. Continental's original applica- 
tion also was filed on May 16, 1955 (Tr. 79, the date of May 11, 1955 
shown at J.A. 36 is in error), and Braniff's and Eastern's were filed 
three days earlier on May 13, 1955 (JoAe 34, 39). The remainder of 
the applications were filed in April or May of 1956 (J.A. 33, 3, 38, 
42, 49, 51, 53) and amendments to the Continental, Braniff, and 
Eastern applications were filed in April, 1956 (Soke 355 37, 40). 


The Dallas complaint was filed on Jamuary h, 1956 (Tr. 1, filing 
date not shown in the Joint Appendix), and the Houston complaint on 
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"request Houston-Dallas authority until April 26, 1956, well after the 
date of filing of the Dallas complaint and at approximately the same 
time that the other carrier applications were amended, Hence the 
Board correctly held (J.A. 21, 22) that “the present case does not 

_ involve a situation in which the Board is giving a recently-filed 
application priority over petitions or applications that are much 
older or that have been awaiting action on the Board's calendar for 
a long period of time,.* 

More importantly, the Board obviously has discretionary authority 
to select the areas in which it believes the public interest may ree 
quire prompt certification and to hear applications therein even 
though that selection may result in hearings on applications which 
are filed later than other applications awaiting assignment for 
Cone 28 recognized in United (228 F. 2d at p. 16), the Board 
as "an informed body « « « must have wide scope in its administration 
of the business committed to its charge." See, also, Western Air 
Lines v. Civil Aeronautics Board, 18) F. 2d 545, Su9 (Cede 9s 1950) 
Federal Communications Commission v. Pottsville Broadcasting Coe, 

309 U.S. 134, 138 (1940); Federal Communications Commission v. WR, 


The Goodwill Station, 337 U.S. 265, 272 (19h9). ere, the Board 


found in the exercise of the judgment committed to it that the 


35/ See Section 205(a), infra, p. 9, expressly conferring power 
to such action as the Board deems necessary to "carry out® the 
provisions of the Act and to “perform its powers and duties"; and 
Section 1001 (infra, p. 50) stating that the Board "may conduct its 
proceedings in such manner as will be conducive to the proper dise 
patch of business and the ends of justice," 
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possible needs of Dallas were entitled to priority, and no abuse of 
discretion has been shown, : 

Siok! Further, the Board's powers in this area are not to be defeated 
by the provisions of Section 0l(c) (infra, p. 9) which provide that 
certificate applications are to be disposed of as "speedily as possig 
a ble.* The Act is to be read in its entirety consistent2y with its 
purposes, Any accession to the contention that consolidation is 
required in that such action permits a speedy disposition of applicae 
P tions would require a broadening of proceedings far beyond that 
heretofore thought to be required by Ashbacker, and further would 
hardly serve to expedite disposition of applications. Again, we 

‘ae point out that petitioner's argument is equally applicable to all 
other applications now on file or which may be filed with the Board. 
| Additionally, National's arguments concerning speedy dispo= 
sition" as a ground for consolidation appear to be largely an | 
afterthought, and certainly its contentions concerning a lack of 


* findings under Section 1001 as to whether consolidation would be 





36/ Neither on its face nor in contrast with other provisions 
of the Act does this provision confer an absolute priority to cere 
tificate applications generally or to specific such applications. 
an See Section 1005(a) (52 State. 1023, 49 U.S.C. 645(a)) which pro~ 

: vides that, in the case of emergency safety orders entered without 
7 proceedings, “the Board shall immediately initiate proceedings 
eae relating to the mtters embraced [therein]... and shall, insofar 
3 as practicable, give preference to such proceedings over all others 
: under this Act." Thus, even in cases deemed to be entitled to the 
ms : highest preference the Congress has recognized that the Board has 
: discretion first to determine other matters. | 
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conducive to the proper dispatch of business and the ends of justice 
is in that category, There were no contentions to the Board con= 
cerning any lack of findings under Section 1001, and so the matter 

is not open here, Section 1006(e), infra, pe 50, Seaboard & Western 
Air Lines, Inc. v. Civil Aeronautics Board, 87 U.S. Appe D.C. 78, 

183 F. 2d 975 (1950). In any event, the findings concerning the needs 
_of Dallas and the delays which would result from consolidation are 
fully applicable to this contention, Finally, there is no showing of 


any unreasonable delay on the National application in.relation to 


other applications pending before the Board, 


IV. National's various contentions concerning an 
alleged lack of proper findings on the Sordts 
ocee a failure to follow the pro- 


cedures specifie Delta, are not open 
review in that they were not urged to the Board, 
and in any event are lacking in merit. 

Although filing a petition for reconsideration with the Board 
(J.A. 82), National raised no contention concerning any lack of find- 
ings on any matter other than the so-called "preferential treatment" 
being afforded to others (J.A. 83, 8), a contention to which the Board 
responded with findings. There was no claim that the Board had not 
focused on that portion of National's request for expansion of the 
proceeding to include only Houston, or that the Board should make dew 
tailed factual findings concerning mutual exclusivity. On the contrary, 
National recognized (J.A. 83) that the Board had denied consolidation 
"on the ground that the consideration of Houston-west service would 
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unduly expand and/or delay the consideration of the needs of Dallas for 
service to the West." Thus, an exact parallel is presented to the 
situation before this Court in Seaboard & Western Airlines v. Civil 
Aeronautics Board, 87 U.S. App. D.C. 78, 183 F. 2d 975 (1950), where 

a petition for reconsideration was filed which did not urge error in 
lack of findings, and thereafter the order was assailed on such grounds, 
The Court recognized that the contention was barred by Section 1006(e), 
infra, Pe 50, in that it had not been urged to the Board although 
opportunity therefor had existed. National's contentions are simi- 
larly barred here, 

Further, if the matter were open to review, the findings are 
adequate, National had before the Board at the time of entry of the 
initial order a request for new certification between the entire area 
extending between Miami and Seattle (J.A. 32), and, as we have hereto- 
fore shown, National's request for an extension from Houston is in 
essence a transcontinental proposal, Further, the Board recited in 
its initial order (J.A. 3) that it had been requested to expand the 
proceeding to include points "east of Dallas,® and National recognized 
the basis for the Board's denial, On reconsideration, the Board found 
that all matters raised “were known to and considered by" it (JeAe 20); 
that the needs of Dallas should be given priority over those of Houston 





37/ See, also, Federal Power Commission v. Colorado Interstate 


Gas Coes nee US e 492 3 ow mpress, Inc. Ve 

Aeronautics Board, 90 U.S. ADpe DeCe 952) 

Western Mr Wines v. Civil Acronantics Board, 196 Fe 2d 933 (Coke 
é $ Corte Gene e Vv 2 @ 
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and/or New Orleans (JA. 22); that the petitions for rehearing did not 
8require or warrant expansion of the scope of the proceeding to include 
the issues and points urged by the petitioners" (J.A. 21); and that its 
action would mae preclude subsequent certifications from New Orleans 

or Houston to the west (JA. 22). Hence, there is no merit at all in 
the contention that the Board overlooked the request for an expansion 
which purportedly would have been limited to Houston. 

| These findings were appropriate to, and adequate for, the pre- 
liminary determination et Certainly the Board could not have been 
expected to enter into a detailed analysis of the entire domestic route 
structure in relation to the various requests for consolidation before 
it. National's contention on this score is simply a variation of its 
claim that, under Delta, the Board is required, in response to all 
allegations of mutual exclusivity, either to consolidate or to hold a 
preliminary hearing and make factual findings on mutual exclusivity. 
But again, National made no contentions to the Board concerning the 
Delta procedures, nor did it request the Board to hold a hearing and 


to make a preliminary determination of mutual exclusivity, Whatever 


| may have been National's views as to whether the Board would respond 


Fo See Eastern Air Lines v. Civil: Aeronautics Board, 85 U.S. App. 
D.C. 25 178 F. 20 726, 727 (1949)5 wherein finding 5 that consolidation 
would unduly expand the issues were held to be "sufficient." We also 
point out that the requirement for factual findings set forth in Section 
1005 rather plainly relates to "final orders* entered as a consummation 
of the administrative process, and not to interlocutory procedural ones. 
Cf. Federal Power Commission v. Metropolitan Edison Cow, 30h U.S. 375 
(i938). Further, the findings here are comparable to those in United 
and the later Eastern case (No. 13,323), where similar objections were 
rejected sub silentio. 
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thereto, it was not excused from making the request. See United 
States v. Tucker Truck Lines, 3h) U.S. 33, 37 (192); United States 
ve Maher, 307 U.S. 148, 156 (1939); Edison Co. v. Labor Board, 305 








UeSe 197, 228 (1938); Red River Broadcasting Co. Ve Federal Commni- 








cations Canmission, 69 U.S. Apps D.Ce 1, 98 Fe 2d 282, 288 (1938) 
cert, den. 305 U.S. 625 (1938). | 

And as to the merits of National's claims om this point, the 
short answer is that Delta is inapplicable. As pointed out in Eastern 
in rejecting a similar contention (p. 5 of slip opinion in Case No. 
13,323) "[t]he disputed segments there were in the very heart of the 
area under consideration." The question there was whether comparative 
consideration was required as to the same Sernerites Here, comparative 
consideration is being afford National on the segments involved. The 
issues which National seeks to tender are what weight the Board may be 
expected to give to certification factors in relation to National's 
application » and what effect any denial of that application will have 
upon subsequent action outside the geographic area of the Board's 
proceeding. Such claims as these are governed by United and Eastern. 
The Court said as much in the Eastern opinion where the same claims 


! 
! 
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were made concerning Delta as are now advanced. 


| 
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39/ In view of National's diatribe against the Board in relation 
to the subsequent Board order in the Delta matters we have attached 
the order as Appendix C hereto, infra, p. 6h. : 
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CONCLUSION 


The petition for review should be dismissed. 


Respectfully submitted, 


VICTOR R. HANSEN, 
Assistant Attorney General, 


DANIEL M. FRIEDMAN, 
Attorney, 

ROBERT L. PARK, Department of Justice. 
Assistant General Counsel, 

FRANKLIN M. STONE, 

O. D. OZMENT, General Counsel, 
Assistant General Counsel, Civil Aeronautics Board. 
Litigation and Research, 

Civil Aeronautics Board. 


May, 1957 





APPENDIX A | 
The relevant provisions of the Civil Aeronautics Act of 1938, 
52 Stat. 973, as amended (h9 U.S.C. 01, et seq.) ares 


* * * © & | 


GENERAL POWERS AND DUTIES OF THE AUTHORITY (BOARD) 


General Powers 


Sec. 205. [h9 U.S.C. h25] (a) The Authority is empowered to perform 
such acts, to conduct such investigations, to issue and amend such 
orders, and to make and amend such general or special rules, regulations, 
and procedure, pursuant to and consistent with the provisions of this 
Act, as it shall deem necessary to carry out such provisions and to 
exercise and perform its powers and duties under this Act. 


* * % % 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required | 


Sec. 01. [h9 U.S.C. 81] (a) No air carrier shall engage in any 
air transportation unless there is in force a certificate issued by the 
Authority [Board] authorizing such air carrier to engage in such trans- 
portation. * * * : 


Application for Certificate — 


(b) Application for a certificate shall be made in writing to the 
Authority [Board] and shall be so verified, shall be in such form and 
contain such information, and shall be accompanied by such proof of 
service upon such interested persons, as the Authority [Board] shall 

‘by regulatim require. 


Notice of Application 


. (c) Upon the filing of any such application, the Authority [Board] 
shall give due notice thereof to the public by posting a notice of such 
application in the office of the secretary of the Authority [Board] and 
to such other persons as the Authority [Board] may by regulation deter~ 
mine. Any interested person may file with the Authority [Board] a pro- 
test or memorandum of oppositim to or in support of the issuance of a 
certificate. Such application shall be set for public hearing, and the 
Authority [Board] shall dispose of such application as speedily as 
possible. | 


+ © + 





CONDUCT OF PROCEEDINGS 


Sec. 1001. [9 U.S.C. 641] The Authority may conduct its proceed- 
ings in such marmer as will be conducive to the proper dispatch of 
business and to the ends of justice. No member of the Anthority shall 
participate in any hearing or proceeding in which he has a pecuniary 
interest. Any person may appear before the Authority and be heard in 

erson or by attorney. Every vote and official act of the Authority 
Board] shall be entered of record, and its proceedings shall be open 
to the public upon the request of any interested party unless the 
Authority [Board] determines that secrecy is requisite on grounds of 
national defense. 


* + © * 
JUDICIAL REVIEW OF AUTHORITY'S (BOARD'S) ORDERS 
Orders of Authority Subject to Review 


Sec. 1006. [9 U.S.C. 616] (a) Any order, affirmative or negative, 
issued by the Authority [Board] under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject to 
review by the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After the expiratim 
of said sixty days a petition may be filed only by leave of court upon 
a showing of reasonable grounds for failure to file the petition 
theretofore. 


% © + %& 
Findings of Fact by Authority (Board) Conclusive 


(e) The findings of factsby the Authority [Board], if supported by 
substantial evidence, shall be conclusive. No objection to an order 
of the Authority [Board] shall be considered by the court unless such 
objection shall have been urged before the Authority [Board] or, if it 
was not so urged, unless there were reasonable grounds for failure to 
do 80. 
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APPENDIX B 
IN THE i 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


CONSOLIDATED FLOWER SHIPMENTS, 
INC. a BAY AREA, 


Petitioner, 


Noe 13727 


Ve 


CIVIL AERONAUTICS BOARD and 
AIRBORNE FLOWER AND FREIGHT 
TRAFFIC, INC. 


op 8) ep 88 08 8 Of op 


se 90 60 


Respondents. 


MEMORANDUM BY RESPONDENT CIVIL AERONAUTICS BOARD 
CONCERNING THE TIMELINESS OF THE FILING OF THE 
PETITION FOR REVIEW 
The cease and desist order of which review is here sought (E7139) 

was entered by the Board on February 5, 1953. On February 2h, 1953, 
within the 30-day period specified by the Board's Rules, petitioner 
filed a petition for reconsideration with the Board, On March 3, 1953, 
the Board stayed the effectiveness of the cease and desist order 
until 30 days after any denial by it of the petition for reconsider- 
ation. The petition for reconsideration was denied by the Board by 
a supplemental opinion and order entered on April ai 1953 (Order 
E7269). Review of both the cease and desist order and the order 
denying reconsideration is sought from the Court Sy cetiiton filed 
herein on April 8, 1953, : 


oe 





On April 22, 1953, the Court entered an order staying pendente 
lite the effectiveness of the cease and desist order which otherwise 
would have become effective on May 1, 1953. The Court by its order 
also raised sua sponte the aoctiet of whether the petition for 
- review was timely filed under the review provisions of the Civil 
Aeronautics Act. Petitioner was directed to file points and authori- 
ties on this question within 10 days, and the respondents were 
directed to answer within 10 days thereafter. This memorandum is 


| gubmitted pursuant to the Court's directive. 


Statates and Regulations Involved 


Pertinent provisions of the Civil Aeronautics Act, the Adminis- 
trative Procedure Act, and the Board's Rules of Practice are set 


- forth as an appendix hereto, infra, pp. 62 to 63. 


Discussion 

Section 1006(a) of the Civil Aeronautics Act (supra, p.50 ) 
provides, inter alia, that a petition for judicial review of a Board 
order shall be filed with the reviewing Court of Appeals "within 
sixty days after the entry of such order." The petition for review 
in this case was filed 62 days after entry of the Board's cease and 
desist order, and seven days after entry of the Board's order denying 
the petition for reconsideration. If the 60-day statutory period is 
to be computed from the date of entry of the initial order of which 
_ review is sought, then the petition was filed too late. If the 
period is to be computed from the date of entry of the order denying 


reconsideration, the petition was timely filed, 
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It is the Board's position, and the Courts have fers tarare held, 
that the time for seeking review of a Board order is tolled by the 
timely filing of a petition for reconsideration with the Board, and 
that the period for seeking review is to be computed from the date 
of entry of the order denying reconsideration rather than from the 
date of entry of the initial order. Braniff Airways ve Civil Aero- 
nautics Board, 147 F. 2d 152 (C.A.D.C., 19h5); Waterman Steamship 
Corp. v. Civil Aeronautics Board, 159 F, 2d 828 (CA. 5, 19h7), 





reversed on other grounds 333 U.S. 103 (198); State Airlines Ve 
Civil Aeronautics Board, C.A.D.C., Case No. 960k, not reported, 
discussed infra. For the reasons set forth below we submit that 
these decisions are correct, : 

In Federal judicial proceedings, the timely filing of a petition 
for rehearing or motion for new trial suspends the running of the 
period within which an appeal may be taken, The period begins to 
run anew from the date on which final action is taken on the petition 
or motion, even though the statutory period for taking an appeal is 
fixed as running from a definite period after entry of judgment, 


See ANNOTATION-Motion or petition for rehearing in Court below as 


affecting time within which appellate proceedings must be taken or 
instituted, 10 A.L.R. (24) 1075 (1950). This rule is predicated 


upon the fact that appellate jurisdiction ordinarily is limited to 
Nfinal" judgments, A judgment is not final when the entering Court 
has been timely requested to change or modify that judgment, and 


hence the case is not ripe for appeal. Accordingly, the Courts in 
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such cases have interpreted statutory provisions requiring that an 


appeal be taken within a specified period after "entry" of judgment 
as meaning after “final entry" of judgment, “final entry® being the 
date on which final action is taken on the petition for rehearing. 

See e.g., Kingman v. Western Manufacturing Co. 170 U.S. 675 (1898). 

Statutory provisions authorizing judicial review of adminis- 
trative orders, including those contained in the Civil Aeronautics 
Act, ordinarily do not in terms limit review to final orders, 
Nevertheless, such review provisions are construed as having appli- 
cation only to those orders which may be said to be "final", e.g., 
Chicago and Southern Air Lines v. Waterman Steamship Corp., 333 U.S. 
103 (1948); Federal Power Commission v. Metropolitan Edison Co., 
30h U.S. 375 (1938); Western Air Lines v. Civil Aeronautics Board, 
18) F. 2d 545 (C.A. 9, 1950). And as in the case of a judgment, 

_ the filing of a petition for reconsideration serves to retain the 
agency's jurisdiction over an order Beheorine final. See Western 
Air Lines v. Civil Aeronautics Board, 19) F. 2d 211, 213, 21h (CoA. 
9, 1952). 

Since review of judgments and administrative orders are equally 
limited to those which are final, the Federal Courts have heretofore 
applied the rule applicable to judicial proceedings in determining 
the time within which review my be sought of an administrative 
order, and for the same reasons, Where review is required to be 
dccughtaetthinis specified time after the order is "effective", or 
"rendered", or after its "entry", the Courts have, just as in the 
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case of judgments, interpreted these provisions to mean "finally 
effective", "finally rendered" or "final entry", Where a timely 
petition for reconsideration is filed with the agency and review 

is not sought until disposition of the petition, the order is not 
regarded as finally effective, rendered, or entered until disposition 
of the petition for reconsideration, and the period within which to 
seek review is computed from the date of disposition of the petition. 
Saginaw Broadcasting Co. v. Federal Communications Commission, 96 

F. 2d 554 (C.A.D.C., 1938), cert den., 305 U.S. 613 (1938); Albertson 
v. Federal Commnications Commission, 182 F, 2d 397 (C.A.D.C., 1950); 
Griffiths v. Commissioner of Internal Revenue, 50 F. 2d 782 (C.A. 7, 
1931); Burnet v. Lexington Ice & Coal Co., 62 F. 2d 906 (CA. hs 
1933); ring v. Continental Oil Co., 68 F, 2d 750 (C.A.D.C., 
1933); Helvering v. Louis, 77 F. 2d 386 (C.A.D.C., 1935); Com 
missioner of Internal Reveme v. Lincoln-Boyle Ice Co. 9 93 F. 2d 

26 (C.A. 7, 1937); Braniff Airways v. Civil Aeronautics Board, supra; 
Waterman Steamship Corp. ve Civil Aeronautics Board | supra; State 
Airlines ve Civil Aeronautics Board, supra. Also folowing the 





1/ The fact that provisions for filing petitions for recon- 
sideration are made by administrative rules rather than by statute, 
as in the case of the Board (see infra, p. 62), is of no significance, 
ens ve Continental = Co., supra. Similarly, the rule is in 
n tere cause ae a petition for reconsideration, 
eae as in the case of ie Board (infra, p. 62), does not automatic- 
ally stay the effectiveness of the administrative order, Saginaw 
Broadcasting Co. v. Federal Commmications Commission, supra. 


The respondent Airborne Flower and Freight Traffic » at pe 2 of 
its memorandum herein, seems tc suggest that the possibility that 


aces | 


judicial rule, it had been held prior to the passage of the Adminis- 
trative Procedure Act that an appeal from an administrative order 
would not lie at a time when a petition for reconsideration was 
pending before the agency. Southland Industries v. Federal Com- 
munications Commission, 99 F. 24.117 (C.A.D.C., 1938); Woodmen of 
the World L. Ins. Ass'n. v. Federal Communications Commission, 99 
F, 2d 122 (C.A.D.C., 1938). 

Section 10(c) of the Administrative Procedure Act, which became 


effective on September ll, 1916, provides in part (infra, pe 62) that, 


Rexcept as otherwise expressly required by statute", agency action 
otherwise final shall be final for review purposes "whether or not 


there has been presented or determined any application ... for any 
2 
form of reconsideration." This provision was designed to relieve 


(footnote continued) 

successive petitions for reconsideration might be entertained by the 
Board should serve to alter the rule heretofore followed by the Courts. 
Actually the Board's Rules (infra, p. 63 ) demonstrate that suc- 
cessive petitions ordinarily will not be entertained. Moreover, 
unless a successive petition is in fact entertained, the filing of 
such a petition will not serve to further extend the time for seeking 
review of the initial order. When such a petition is entertained on 
the merits, then the time is extended. Albertson v. Federal Commni- 
cations Commission, supra. a el oad 


2/ The Civil Aeronautics Act does not expressly require the 
filing of a petition for reconsideration as a prerequisite to obtain- 
ing judicial review of orders of the Board. Section 1006(e) of the 
Act ee Pp. 50) does provide that "no objection to an order of 
the Board shall be considered by the Court unless such objection 
shall have been urged before the Board." Similar provisions con- 
tained in the National Bituminous Coal Act and the Alcohol Tax Act 
were construed as requiring the filing of a petition for reconsidera- 
tion prior to seeking judicial review where administrative rules made 
provision for the filing of such petitions. Mall Coal Co. Vv. 
National Bituminous Coal Commission, 99 F. 26-359 CADW wDeCe, 1938)s 


are 





litigants of any necessity for exhausting administrative remedies as 


a formal prerequisite to obtaining judicial review of an effective 
administrative order, and also to permit the filing of a petition 
for review in such a case without awaiting the disposition of any 
petition for reconsideration which had in fact been filed, This 
was for the benefit of private litigants, and neither the terms 

nor the legislative history of the provision indicate any intention 
to accelerate review proceedings or to deprive a private party of 
the oportunity at his election of first seeking reconsideration 
from the agency and then resorting to Court review. : 

Moreover, the Court of Appeals for the District of Columbia 
Circuit has heretofore considered the effect of the provisions of 
Section 10(c) upon the time within which review must be sought of 
a Board order. In State Airlines v. Civil Aeronautics Board, C.A.D.C., 
Case No. 960), the petitioner had filed a petition for reconsidera= 
tion with the Board, After expiration of the 60-day period after 
entry of the order compresaed against, but before the Board had 
(footnote continued) 

Peoria Braumeister Co. v. Yellowley, 123 F. 2d 637 (uk. 7, 1941). 
However, in Levers Ve Suasrecnse es U.S. 219 (1945), the Court held 
that the provistons of the Alcohol Tex Act did not make the filing 


of a petition for reconsideration an absolutely MROOEIOST: prerequi- 
site to obtaining judicial review. 


3/ As stated by the House Committee on the Jodibiary in its 
report on the bill which became the Administrative Procedure Act: 


"There is a fundamental inconsistency in requiring 
a person to continue ‘exhausting' administrative 
processes after administrative action has becom, 
and while it remains, effective" (House REPS Nos 
1980, 79th Congress, 2nd Session). 


acre 





ruled on the petition for reconsideration, the petition for review 
was filed with the Court. The Board filed a motion to dismiss, 
contending that the petition was filed either too early or too late. 
If the effect of Section 10(c) was to alter the rule theretofore 
followed in determining the time within which review must be sought 
of a Board order, the petition was too late, said the Board, and 
therefore should be dismissed for lack of timely filing. the 
other hand, if Section 10(c) did not have this effect, as the Board 
believed to be the case, it was urged that the petition for review 
should be dismissed as premature. On September 3, 19)7 the Court 
entered an order dismissing the petition as premature. A petition 
for review filed within 60 days after denial of reconsideration by 
the Board subsequently was entertained by the Court. State Airlines 
v. Civil Aeronautics Board, 17) F. 2d 510, 338 U.S. 572. 

Since the decision in Levers v. Anderson, supra, Pe 57, ne2 5 
counsel for the Board have considered the filing of a petition 
for reconsideration to be a mandatory prerequisite to obtaining 


review of a Board order only as to those matters not theretofore 





4/ The question of the effect of Section 10(c) was not raised 
before the Court of Appeals for the Fifth Circuit in Waterman Steam- 
stip Corp. v. Civil Aeronautics Board, supra, and apparently was 
not raised before the Court of Appeals for the District of Columbia 
Circuit in its recent decision in Albertson v. Federal Commnications 
Commission, supra. 


a5 Bes 


raised before the ee On the other hand, we have considered that 
a person may, if he elects, file a petition for reconsideration, and 
then resort to judicial review within 60 days after disposition of 
the petition. The Administrative Procedure Act, — submit, has 
changed this rule only to the extent that a person filing a petition 
for reconsideration may now abandon it before Board action thereon, 
and within 60 days after entry of the initial order, resort to and 
obtain that judicial review which would have been provided had the 
petition not been filed, | | 

These principles have been generally applied by the Courts in 
reviewing Board orders, including this Court, In the majority of 


cases, review has been sought only after a petition for reconsideration 





S/ The provisions of Section 1006(e) of the Act (supra, p.50 ) 
preclude the consideration by the reviewing Court of objections not 
urged to the Board. Seaboard & Western Air Lines v. Civil Aeronautics 


Boards 183 F. 2d 975 (C.A.D.C., 1950); New a Air SS Ve 
Civil Aeronautics Board, 19) F. 2d 89 io ee 1952)3 SS Air 
S Ve eronautics Board, 196 F. 2d 933, "936 (Cok. 95 1952)5 

cert. den., 3a U.S. 875 (1952). Accordingly, where matters are 
Sestre be urged on review which were not urged prior to entry of 

the order complained against, a petition for reconsideration is, we 


believe, mandatory. This is the view expressed in the Attorney 
General's Manual on the Administrative Procedure Act (1917), p. 10h. 


Petitioner in this case urged objections to the Board's order 
in its petition for reconsideration which had not theretofore been 
urged to the Board, and also included in its petition a request for 
an indefinite stay of the cease and desist order. Review of the 
Board's action on these mtters is requested in the a for 
review, 
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6 
has been Beiae oi In other cases, immediate resort has been had to - 


Court review, and review has been provided for only those matters 
urged before the Board during the course of the ee 
Similarly, pending petitions for reconsideration have been abandoned, 
and resort had to judicial review within 60 days after initial entey 
ee eee 7 

Moreover, these prineiples are entirely consistent with sound 
judicial administration, the review provisions of the Civil Aeronautics 
Act, and the provisions of the Administrative Procedure Act. The 
Supreme Court recently has reiterated the principle that affording an 
agency the opportunity to cerrect its own possible errors is in accord 
with orderly judicial procedure and administration. United States v. 
Tucker Truck Lines, 3hh U.S. 33 (1952). Further, this same principle 
is supported by the Congressional imposed limitation contained in the 


, 


6/ e.g-, Western Air Lines v. Civil Aeronautics Board, 19) F. 
2d (Cua. 9, 1952). (ihe initial or re comp. against 
by Western was entered by the Board on July 7, 1950, and the petie- 
tions for reconsideration therein, including one filed by Western, 
were disposed of by the Board on December 29, 1950, The petition 
for review was filed on February 23, 1951); cf. Southwest Airway 
Co. ve. Civil Aeronautics Board, 196 F, 2d s(Che 5, SNS 9; . 
fhe Court there reviewed, over an objection by Bonanza Airlines 
that the petition was not timely filed, a Board order entered some 


two years previously but which had been *"reaffirmed® by the Board 
on further consideration), 





7/ CcSes Western Air Lines v, Civil Aeronautics Board, 196 F, 
2d 933 (CA. 9, 1952). 


8/ e.g., United States Lines Co. v. Civil Aeronautics Board, 
165 F. 2d Si (CX. 25 I5G0) 
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Civil Aeronautics Act that objections not urged before the Board shall 
not be considered by the reviewing Court. As previously demonstrated, 
the applicable provisions of the Administrative Procedure Act were 
designed primarily to free litigants of the technical requirement of 
exhausting administrative remedies where that requirement would 
operate to preclude immediate judicial relief from effective adminis=- 
trative orders, | 7 

We believe that the petition for review was timely filed herein, 
and that the Court has jurisdiction to review the cease and desist 


order complained against, | 
Resnectfully submitted, 


[s/ Ralph S. Spritzer 
Ralph S. Spritzer 
Special Assistant to the 

Attorney General 
Department of Justice 
Washington 25, D, C. 


/s/ Emory T. Hunn ley Ir. 
ry IT. Nunneley, Jr. 


General Counsel | 
Civil Aeronautics Board 
Washington 25, D. C. 


(el John H. Wanner 
e r 


Associate General Counsel 
Civil Aeronautics Board 
Washington 25, D. C. 


Dated: May 5, 1953 





APPENDIX (To Appendix B) 


- Section 1006 of the Civil Aeronautics Act (49 U.S.C. 646) provides 
in pertinent part: (set forth supra, p. 50). 


Section 10(c) of the Administrative Procedure Act (5 U.S.C. 1009(c)) 
provides in pertinent part: 


"Except as otherwise expressly required by statute, 
agency action otherwise final shall be final for the 
purpose of this subsection [JUDICIAL REVIEW] whether 
or not there has been presented or determined any 


application . . - for any form of reconsideration . « e-« 


The Board's Rules of Practice in Economic Proceedings provide 
in pertinent part (1) CFR 302.37(a)): 


Petition for reconsideration--(a) Time for filing. A 
petition for reconsideration, rehearing or reargument may 
be filed by any party to a proceeding within thirty (30) 
days after the date of service of a final order by the 
Board in such proceeding unless the time is shortened or 
enlarged by the Board, except that such petition may not 
be filed with respect to an initial decision which has 
become final through failure to file exceptions thereto. 
However, neither the filing nor the granting of such a 
petition shall operate as a stay of such final order unless 
specifically so ordered by the Board. After the expiration 
of the period for filing a petition, a motion for leave to 


file such petition may be filed; but no such motion shall 
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be granted except on a showing of unusual and exceptional 
circumstances, constituting good cause for failure to make 


- timely filing. # * # 


* * % z % 

(c) Successive petitions. A successive petition for 
rehearing, reargument, or reconsideration filed by the same 
party or parties, and upon substantially the same ground as 


a former petition which has been considered or denied by the 


Board, will not be entertained, 


> 





Order No. E-9990 a 
APPENDIX C 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. ‘ 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C, 
on the 9th day of February, 1956 


In the matter of the application of 


eo @¢ s@ 


EASTERN AIR LINES, INC. 
Docket No. 3292 
under section )01 of the Civil Aeronautics Act 
of 1938, as amended, for the consolidation and 
amendment of certain of its existing routes. 


ORDER 


By its application herein (Docket No. 3292), Eastern sought (1) 
consolidation of its St. Lowis-Washington Route No. 7 With Route No. 
5, (2) consolidation of the Hemphis-Florence (Sheffield) Tuscumbia- 
Nashville-Bowling Green-Louisville segment of Route No. 10 with Route 
No. 5, and (3) inclusion of Cincimati as a new intermediate point on 
Route No. 5 as revised. A grant of these various proposals would have 
permitted Eastern, inter alia, to conduct operations from Washington 
. and points north thereof on on Route 5 to Cincimati and existing points 
on Route 7 such as St. Louis, Louisville, Evansville and Cincinnati. 1/ 
New services also would have been permitted between Cincimnati on the 
one hand and Louisville, Nashville, Meuphis and Evansville on the other; 
between Memphis ari Louisville, and between Memphis and Nashville. Addi- 
tionally, as is true in every case in which an existing carrier seeks 
new authority, the grant of the application would have permitted Eastern 
to render a variety of commecting or through plane service with inter- 
mediate stops between the cities in the area involved and other cities 
already served by Eastern. 


1/ Eastern's Route 5 extends from Texas points on the west to 
Boston on the east via such intermediate points as Birmingham, Atlanta, 
Washington, and New York. Route No. 7 extends from Washington to 
St. Louis via intermediate points which include Louisville and Evans- 
ville, Route No. 10 extends from Miami to the three terminal points 
Chicago, St. Louis, and Memphis, and one or more of the route segments 
embrace Louisville and Nashville. 


bho 
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There were consolidated for hearing with the Eastern application 
certain applications by American and TWA insofar as they sought nonstop 
authority between Louisville and New York, St. Louis and New York, 
Washington and Cincimati, and St. Louis and Cincinnati. Delta algo 
sought, and was denied, consolidation of its application (Docket 5739) 
to add Nashville as an ” alternate intermediate point to Paducah between 
Memphis and Evansville on Route 8, 2/ and the extension on Route 8 from 
Evansville to Cincimati via Lousiville, Although the Delta application 
duplicated that of Eastern between six pairs of points, 3/ it involved 
mach more, as, for example, proposals for extensive new services from 
the Cincinnati-Nashville-Memphis area to points gach as Chicago and 


’ Detroit,on the north, and New Orleans and Houston, on the south, not 


sought by Eastern. u/ These are the "broad implications* of the Delta 
applications which influenced our decision to deny consolidation, not only 
because the inclusion of Delta would result in expanded issues and de- 
layed decision, but also because differences in the scope of the appli- 
cations did not, in our judgment, warrant the conclusion that the grant 
oe Eastern's proposals would, in fact, preclude a Babecoent grant to 

1ta. 


At this juncture the United States Court of iicaais for the District 
of Columbia: Circuit, in a proceeding brought by Delta to review the 
Board's order denying consolidation, 5/ issued a stay order enjoining 
any further Board proceedings with respect to the north-south aspects 
of Eastern's Docket No. 3292 application. The Board was left free to 
proceed with the east-west issues, and we thereafter severed out the 
Louisville-New York nonstop issues and decided them in a separate pro- 
ceeding. 6/ Also, since the latter action eliminated the most pressing 


2/ Route & extends from Houston and New Orleans on the south to 
Chicago and Detroit on the north via various intermediate points, in- 
cluding Memphis and Evansville. 

_3/ These points are: between Cincinnati, on the one hand, and 
Louisville, Evansville, Memphis and Nashville, on the other, and between 
Memphis and Louisville and Memphis and Nashville. | 

To illustrate, Delta's application envisages the following new 
nonstop services not proposed by Eastern: between Cincinnati and Paducah, 
little Rock, Hot Springs, Shreveport, Beaumont/Port Arthur, Houston, 
Greenwood, Jackson and New Orleans; between Louisville and. Paducah, Little 
Rock, Hot. Springs, Shreveport, Beaumont-Port Arthur, Houston, Greenwood, 
J. ackson and New Orleans; between Nashville and Chicago, Fort Wayne, Toledo ; 
Detroit, Little Rock, Hot Springs, Shreveport, Beaumont/Port Arthur, 
Houston, Greenwood, Jackson and New Orleans. Also, a variety of new 
services by Délta, requiring one or more stops, would also be made pos- 
sible by comections with petitioner's other routes. 

Delta Air Lines, Inc. v. Civil Aeronautics Board, C.A.D.C., 


2/ 
Case No. 12,69]. 

6/ The Louisville-New York Nonstop Investigation was instituted 
by Order E-93h5, dated June 27, 1955, and decided by Order E-95)0, 


dated September 1, 1955. 
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service need encompassed in this proceeding, the Board, at Delta's 

request, decided to consolidate that carrier's application therein. 

We did so, however, upon the assumption that "it will not prove neces- 

sary, through consolidation of other applications affected by the Delta 

Lo in Docket 5739, to expand unduly the issues in the proceed- 
rs 


American and Eastern have sought reconsideration of our order placing 
Delta's application in the proceeding. Both carriers urge the exclusion 
of Delta, alleging, inter alia, that Delta's inclusion will result in a 
greatly expanded proceeding, af and that if Delta remains in the case as an 
applicant, they (and possibly other carriers as well) have applications 
on file or to be filed with the Board that mst also be heard because 
they involve the same or similar service proposals. Further, Eastern re- 
quests that, rather than embarking upon a proceeding of such magnitude 
with its attendant delays, the Board should sever and dismiss so much of 
the Eastern application as seeks consolidation of the Memphis-Louisville 
segment of Route 10 with Route 5, and that any authority which Eastern 
may receive as a result of decision on the remaining east-west, issues 
be made subject to a restriction which wuld prevent through service by 
Eastern between Cincinnati on the one hand, and any point south of 
Louisville on the other. 8/ 


In short, Eastern appears to be willing to forego the prosecution 
of its application as filed. Since the inclusion of the Route 10 con- 
solidation request was largely for Eastern's benefit and dictated by 
the age of the application, the principal reason for its determination 
has disappeared. Further, we think it in the public interest to pro- 
ceed to an expeditious determination of the remaining east-west issues, 
and the inclusion of Delta's application undoubtedly will expand and 
delay the proceeding both because of the numerous additional issues which 
it injects and considerations relating to the other requests for con- 
solidation hereinafter elaborated upon. Accordingly, we will sever and 
dismiss the mentioned north-south portions of Eastern's application, 
impose the restriction suggested by Eastern, and eliminate Deltats appli- 
cation from the proceeding. 


7/ Order E-9595, dated September 27, 1955. 

8/ Both the City of Nashville and Delta oppose the relief sought 
by the petitions for reconsideration. Nashville asserts that the elimi- 
nation of Delta would “sharply limit potential service improvements 
which Nashville could gain as a result of the hearing.* Delta's opposi- 
tion is predicated on the ground, inter alia, that even with the sever- 
ance, dismissal and restriction suggested by by Eastern, consolidation of 
its application is still required as a matter of law under the so-called 
Ashbacker doctrine. 
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In this connection, another problem claims our attention. After 
our decision to sever out the Louisville-New York nonstop issues, the 
Court of Appeals dissolved its stay order upon the Board's motion, in 
the apparent understanding that a preliminary determination of "mtual 
exclusivity" (i.e., whether any possible grant of the Eastern proposals 
would preclude | a . subsequent grant of the Delta application) would be made 
upon the basis of an evidentiary hearing prior to actual consideration 
of the Eastern application. Subsequently, on October 2h, 1955, after 
being informed that the Board would determine the issue of mutual ex- 
clusivity as a part of the over-all proceeding, the Court reimposed the 
stay order. 9/ The Court's opinion, as we understand it, reflects the 
view that consolidation of theoretically "mutually exclusive" applica- 
tions is a procedural right required at the threshold of a new route 
proceeding before the Board notwithstanding that there may be no grant 
of the application as to which exclusivity is asserted, or that only a 
partial grant may be made, or that the Board, upon a determination of 
mutual exclusivity in whole or in part, might thereafter afford compar- 
ative consideration by means other than initial consolidation. Thus, 
the opinion states that, as to alleged claims of mutual exclusivity 
which are not insubstantial, the Board has three choices. It may 





®(1) set for hearing and thereupon decide the issue 

of exclusivity as a separate preliminary issue; (2) 

proceed to a comparative hearing upon the two appli- 
cations without farther ado; or (3) set for hearing 

and thereafter decide the merits of the two applica- 
tions and also the issue of exclusivity." _ 





The course of action we now adopt was selected in the light of the 
Court's interpretation, and we recognize that duplication still remains 
between the Delta and Eastern applications as to new service proposed 
by each between two city pairs -- Cincimnati-Louisville and Cincinnati- 
Evansville. However, we think Delta's claim to consolidation based on 
this fact alone is so plainly insubstantial as not to require such action 


Our counsel had moved to dismiss the appeal prior to our con- 
solidation of the Delta application, and the Court's opinion and fur- 
ther stay order issued after that consolidation but before any disposi- 
tion of the petitions for reconsideration of the subsequent consolidation 
order (E-9595) had been made. The Court postponed prehearing conference 
in the review proceeding upon the representation by Delta that another 
motion to consolidate was pending before the Board. Apparently both 
our counsel and that of Delta had assumed that the Court would take no 
further action until informed of the Board's ultimate ruling, and for 
that reason did not advise the Court of the entry of Order E-9595. 
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10 
under the Court's opinion. As heretofore eae Delta applica- 
tion encompasses substantial new services in a sizeable geographical 
area involving important traffic generating centers. In our judgment, 

. the broader aspects of that application clearly indicate that an even- 
tual grant of the authority sought will not be dependent on the local 
service needs between these two pairs of points which form a minor part 
of the proposal. Under these circumstances, we do not propose to either 
consolidate or hold a preliminary hearing predicated upon such a rela- 
tively insignificant overlap in the two applications. Delta remains a 
party to this proceeding as an intervenor and it is still free, of course, 
to endeavor to establish mtual exclusivity in accordance with our ini- 
tial order, if it so desires. 


In connection with our consideration of the requirements of the 
Court's opinion, we do not think it amiss for the Boaré te:point out 
its own views. We have endeavored to follow a policy of affording 
comparative consideration between applications deemed or demonstrated 
to be mtually exclusive before the grant of a rival application, either 
through consolidation, reopening of the proceeding in which the competi- 
tor has been heard, by separate hearings, or in some comparable manner. 
The Board has not considered it necessary to make a preliminary :exclu- 
sivity determination upon an evidentiary record in cases in which there 
may be substance to the claims, since, in our opinion, an applicant can 
be legally prejudiced only by a grant to a competitor, and the numerous 
possibilities that may appear as the result of evidence adduced in the 
course of a proceeding might well moot the exclusivity question. More- 
over, since the Board seldom grants all that is sought in a given new 
route proceeding, deferment of such considerations has the merit of 
enabling the Board to at least determine what new service may be re- 
quired in a proceeding held to reasonable size rather than in an ex- 
panded proceeding embracing applications concerned with all possible 
results. In this way we have been able to exercise an effective measure 
of control over the scope of our proceedings while, at the same <e; 
affording amply protection to all applicants. 


If we are required to accept the nature of allegations made as the 
basis for ordering consolidation or preliminary hearings, then, ‘as we 
view it, the Board's procedural freedom in constituting its proceedings 
is diminshed, and private parties may, through the simple expedient of 
filing applications couched in proper terms, largely determine not only 
the scope of the inquiry in any given case but also the expedition with 
which it will be decided. Also, such a course is open to the practi- 
cal objections of added cost, additional time consuming hearings and 
farther delays in determining new service authorizations. Further, as 


107 See footnote 4, supra. 





we have had occasion to observe recently, 11/ we conceive this approach 
to the problem to favor the larger carriers which can afford lengthy 
litigation to the detriment of smaller carriers and new applicants. 
Because of considerations such as these, the Board is unwilling to ac- 
cede to the Court's construction as a matter for general application 
until all the avenues for review of its validity have been exhausted. 


The Board is, of course, cognizant of its duty to accord adequate 
protectim to private rights in the process of vindicating the public 
interest, and we have, by the procedure outlined, attempted to strike 
an appropriate balance between the two.. Further, we are aware that 
a single hearing in which all actual or potentially overlapping claims 
might be heard is theoretically desirable. However, as applied to 
air transportation, the Board believes that the concept of one large 
proceeding is wholly impractical and wworkable, 


Unlike the radio field where the availability of'a single fre- 
quency determines the scope of a proceeding and a grant to some quali- 
fied applicant may be anticipated, the award of air routes is dependent 
upon a careful weighing of numerous economic and policy considerations. 
The result of a route proceeding may be no new grants at all or an 
award less than or differing fram that applied for, depending upon the 
evaluation of such factors as traffic data and traffic flows, operating 
patterns and route structures of competing carriers, economic impact 
upon existing carriers, and the like. Often the grant of new route 
authority between two points will not preclude a subsequent award of 
authority between the same two points to another carrier, because of 
the different weight to be accorded these various factors involved. 

In short, the test of whether a grant to one carrier may preclude a 
subsequent grant to another is one of economic exclusiveness, a matter 
which, except in obvious cases, cannot be determined on the face of 
the applications but is dependent on facts. -Every application by an 
existing carrier to add a new point to its system involves a mititude 
of new service possibilities, and to undertake to hear in a single 
hearing all those claiming exclusivity for a part or all of their ap- 
plications because of some possible duplication would be virtually an 
unending administrative task. The alternative of a separate prelimi- 
nary hearing on exclusivity would, in our judgment, only further mul- 
tiply our problems by compounding the expense, effort and delays 
involved. 


We do not doubt that were we to leave Delta in iris case and to 
apply principles enunciated by the Court, we would be obligated 
to greatly expand the issues in the present peers: Both American 


Ti7 Order E-9755, dated November 21, 1955. 
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and Eastern claim a right to consolidation of "mtually exclusive" 
applications which they have on file or intend to file. In view of 
the substantial north-south service proposals in the Delta applica- 
tion, which were not made by Eastern, there may well be other appli- 
cations on the Board's docket that mst be considered, and, in any 
event, we can reasonably anticipate other consolidation requests. 
Farther, each application consolidated would be likely to beget still 
further Ashbacker claims because the different route systems of. the 
various applicants would permit different combinations of service. 
This process could contime to the point where the original service 
needs which this proceeding was designed to meet become virtually 
obscured in a mass of other service issues. For the reasons stated, 
‘we are unable to conclude that the public interest would be served 
by following that course here. 


As heretofore noted, the Board believes that the elimination of 
the principal areas of possible duplication through the severance and 
dismissal we are ordering reduces Delta's claims of mtual exclusivity 
to the point of insubstantiality. Accordingly, the Board has in- 
structed its staff to move the Court for vacation of its stay and 
decision, and for dismissal of the court action. However, in order 
to assure that there will be no conflict with the Court's stay order, 
no further procedural steps will be assigned in this proceeding, as 
now reconstituted, until action by the Court on such a motion. . 


IT IS ORDERED THAT: 


1, Order No. E-9595, dated September 27, 1955, be and it . 
hereby is vacated; 


2. The portion of the application of Eastern Air Lines, Inc, 
in Docket No. 3292 which seeks consolidation of the Memphis- Muscle 
Shoals-Nashville-Louisville segment of Route No. 10 with the pro- 
posed consolidated Eastern Route No. 5-);7 be and it hereby is sev- 
ered from this proceeding; 


3. The portion of the Eastern application in Docket No. | 
3292, severed as provided in paragraph 2 hereof, be and it hereby 
is dismissed; 


. Any award to Eastern which may be made as the result of 
this proceeding shall be subject to the restriction that Eastern 
may not, pursuant to any authorizations made herein, provide |. 
through plane service between Cincinnati, Ohio, on the one hand, 
and points south of Louisville, Kentucky, on the other. 


5. No further procedural steps will be assigned in this pro- 
ceeding until further notice. 
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6, Except to the extent granted herein, the petitions for re- 
consideration of Order No, E-9595 filed by American Airlines, Inc. 
and Eastern Air Lines, Inc. be and they hereby are denied. 


By the Civil Aeronautics Board: 


/s/¥. C. Mulligan 


M. C. Mulligan 
Secretary 
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(i) | 
PETITIONER'S STATEMENT OF QUESTIONS PRESENTED 

Petitioner seeks review of orders of the Civil Aeronautics Board 

designated numbers E-10600 and E-11020 which : 

(1) Severed Petitioner's application from Docket No. 7159 into two 
segments - one extending from Dallas, Texas, to the West and 
the other extending from Dallas to the Southeast; 

(2) Refused to consolidate in the Dallas-West Proceeding the seg- 
ment of Petitioner's application in Docket No. 7159 which would 
provide a vital connecting link between Petitioner’ Ss existing 
route system and the Dallas-West segments; 

(3) Assigned for hearing and decision applications of other air 
carriers which as a matter of economic fact are mutually 
exclusive with the excluded application of Petitioner. 

The questions presented are therefore: | 

1. Whether the Board's orders denying Petitioner's request for 

consolidation of its application from Houston to the West were arbitrary 
and capricious, representing an abuse of the Board's discretion in: 


(a) failing to consider Petitioner's request for a hearing 
on Houston-West service: 


(b) treating Petitioner's request on the false assumption 
that it requested a hearing on a transcontinental route; 


(c) failing to make any findings which support the action 
denying Petitioner's request for SoS on its Houston- 
West application. : 
2. Whether the Board's action in ordering hearing on applications 
Of other air carriers on a basis which will create direct one carrier route 
out of Houston and/or New Orleans, Jacksonville and Miami to the West 
while denying a hearing on Petitioner's application from Houston to the 
West (which would permit through service from New Orieans: Jacksonville 
and Miami to the West) deprives the Petitioner of its right to a full and 
fair hearing on its application under the doctrine of Ashbacker Radio Corp. 
v. F. C. C. 326 U. S. 327 (1945) and Delta Air Lines v. CAB, 228 F. 2d 
175 (CADC 1956). 


(ii) 

3. Whether the Board's refusal to consolidate the Petitioner's 
Houston-West application into the Dallas-West Proceeding violated the 
Petitioner's statutory right to a hearing on its application "as speedily 
as possible" (Civil Aeronautics Act, Sec. 401 (c); 49 U.S.C., Sec. 481 (c)) 
when the Board's orders denying such hearing failed even to consider the 
question whether the inclusion of Petitioner's Houston-West application 
would be "conducive to the proper dispatch of business and the ends of 
justice."" (Civil Aeronautics Act, Sec. 1001; 49 U.S.C. 641). 

4. Whether the orders complained of are sufficiently final for 


review. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
No. 13, 814 | 
NATIONAL AIRLINES, INC., Petitioner 


v. | 
CIVIL AERONAUTICS BOARD, Respondent 
AMERICAN AJRLINES, INC., et al., Intervenors 
On Petition for Review of Orders of the 


Civil Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is an appeal (pursuant to Petition for Review filed by National 
Airlines, Inc., ("Petitioner") on April 12, 1957, from orders of the Civil 
Aeronautics Board ("the Board") designated Nos. E-10600 and E-11020, 
and dated September 10, 1956, and February 11, 1957, respectively 
(J.A. 1 and 18). Said orders severed Petitioner's application in Docket 
7159 and ordered hearing only on the portion from Dallas to the West leav- 
ing a 241 mile gap between the Petitioner's existing route and the route 
Segment to be heard at this time. The said orders refused a hearing on the 
Houston-Dallas segment of Petitioner's application in Docket No. 7159 
while granting hearings on the mutually exclusive applications of Braniff 
Airways, Inc. ("Braniff") (J. A. 34), Delta Air Lines, Inc. ("Delta") 
(J.A. 38), Continental Airlines, Inc. ("Continental") (J. A. 36), and Western 
Air Lines, Inc. ("Western") (J.A. 51) in a proceeding known as the Dallas 
to the West Service Case, Docket 7596 et al (hereinafter sometimes referred 
to as "the case" or "the proceeding"). : 


- 





2 

Said orders had the effect of (1) depriving Petitioner of its statutory 
right to a hearing "as speedily as possible" on its Houston-West applications; 
(2) depriving Petitioner of its right to a comparative hearing on its applica- 
tion concurrently with other mutually exclusive route applications. 

The Court's jurisdiction is based on Section 1006 of the Civil Aero- 
nautics Act as amended (Act of June 23, 1938; 52 Stat. 1024, 49 U.S.C. 
646) and Section 10 of the Administrative Procedure Act (Act of June 11, 
1946, C. 324, 60 Stat. 243; 5 U.S.C. 1009). 

STATEMENT OF THE CASE 

Petitioner's Long Established Interest. Petitioner, National Airlines, 
Inc., is certificated to operate over Route No. 39 from Miami, Florida, 
via Tampa to New Orleans and from Jacksonville to New Orleans via inter - 
mediate points (J.A. 131). Petitioner first requested an extension of 
Route 39 from New Orleans to the Pacific Coast via major intermediate 
points including Houston and Dallas/Ft. Worth, Texas, in 1947. y That 
application was heard in the Southern Service to the West Case, Docket 
No. 1102 et al., 12 CAB 518 (1951). Petitioner's application for an ex- 
tension of its route to the West was denied along with all other applications 
for new southern transcontinental routes. 

The decision in the Southern Service to the West Case authorized 
the establishment of certain "interchange services" under which transcon - 
tinental through plane service was provided by cooperative arrangements 
between certain air carriers under which a single plane operates over the 
routes of two or three carriers. National participates in one of the inter- 


2 
changes over its Miami-New Orleans segment. — 


1/ Docket No. 2758, Jan. 10, 1947. 


2/ The National-Delta-American interchange from Florida to the West 

~ Coast via New Orleans and Dallas. Through this interchange petitioner 
has been vigorously promoting and participating in traffic originating 

in the South destined for the West via Dallas. 


~ 
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Petitioner's Application. On May 16, 1955 Petitioner filed with 
the Civil Aeronautics Board an application for the extension of its Route 
39 from New Orleans to San Francisco/Oakland, via various intermediate 
points including Dallas/Ft. Worth and Houston (J. A. 30). 

On January 4, 1956, 7 1/2 months after the filing of Petitioner's 
application, the City of Dallas and Dallas Chamber of Commerce jointly 
filed a complaint and petition requesting investigation of the need for im- 
Proved and additional trunk-line air service between Dallas and the area 
to the West (J. A. 88). Dallas also requested that numerous air carrier 
applications for service from Dallas to the West be consolidated into the 
proceeding. : 

On April 6, 1956, the Board's Chief Examiner, vat the direction 
of the Board" assigned the Dallas petition for prehearing conference 
(J.A. 54). Said notice indicated that air carrier applications would be 
considered for consolidation into the proceeding. 

The Board's action in assigning the Dallas petition for hearing out 
of order and ahead of Petitioner's prior filed application placed Petitioner 
in a position where it had to request consolidation of its application for a 
route extending from New Orleans to the West via Dallas or face the very 


strong prospect that another carrier (or carriers) would be awarded the 


Dallas-West route. Such awards would, for all practical purposes, exclude 


Petitioner's application for services 

(a) from Dallas to the West, | 

(b) from Houston, New Orleans and Florida to the West. 

Motion for Consolidation. Petitioner made a timely filing of its 

motion for consolidation of Docket No. 7159 into the Dallas-West proceeding 
(J.A. 54) including a request that the proceeding be extended to the extent 
necessary to enable Petitioner to present its case based on an integrated 
route system as distinguished from a truncated route with a gap separating 





the Petitioner's existing route system from the route segment to be heard 


in the proceeding. 

Petitioner pointed out in its motion (1) that there were strong public 
interest factors which justified hearings on services to Houston and New 
Orleans in the proposed Dallas-West Case and (2) that the failure to include 
the connecting link between the Dallas-West segment and National's existing 
route would "in practical reality" exclude Petitioner's prior filed applica- 
tion. (J.A. 57).2/ 

Order Consolidating Applications (E-10600). On September 10, 1956, 
the Board adopted its Order No. E-10600 (J. A. 1) in which it: 

(1) severed out of Petitioner's application in Docket No. 7159 the 
portion extending from Dallas to San Francisco/Oakland and consolidated 


that segment into the Dallas to the West Service Case, Docket No. 7596; 


leaving the balance of Docket a 7159 on the docket for an indefinite and 


indeterminate period of time. ~ 

(2) consolidated for hearing the applications of six other air carriers 
for service between Dallas and the West, including Delta, Braniff and Con- 
tinental whose applications propose extension of existing routes in a manner 
which would create direct one-carrier through services (a) from Houston to 
California (Braniff and Continental), (b) from New Orleans and Florida 
(Delta) . 

(3) refused to place any restrictions on the proposals of Delta, 
Braniff, Continental, etc. except for a mandatory stop at Dallas on all 
flights to be operated pursuant to the authority to be awarded in this pro- 
ceeding. 


Respondent's own Bureau of Air Operations filed a motion recommending 
that the proceeding be expanded to include the issues of transcontinental 
service between Florida and California or that it be expanded to include 
other points in Texas, including Houston (J.A. 118-121). The second 
suggestion was ignored in Board's majority statement..(J.A. 1). 


The Order also denied Petitioner's SNE for consolidation of its more 
eee application in Docket No. 7990, Petitioner does not challenge 
s action. 
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In denying Petitioner's request for consolidation the majority gave 
No consideration to Petitioner's request for a limited expansion of the 
case but treated Petitioner's request on the false assumption that Peti- 
tioner was requesting that the proceeding be expanded to encompass 
“transcontinental services." (J.A. 2, 3). At no point did the majority 
Consider the question whether the expansion of the proceeding to include 
Houston and/or New Orleans would unduly expand or delay the proceeding. 

Two members of the Board, Vice-Chairman Adams and Member 
Minetti, filed dissenting statements in which they stated that the case 


could and should be expanded to include Houston and/or New Orleans as 


terminal points. 
Vice-Chairman Adams stated in his dissent: 


"T believe, however, that the proceeding eduld and should 
be made a little broader than the majority has constituted it, 
by the addition of Houston, Texas and New Orleans, Louisiana, 
as terminal points. These two Cities should be added not only 
because of their own considerable strength as terminal points, 
but also because they are the largest cities at the south- 
western ends of the respective route systems of Eastern Air 
Lines and National Airlines, both of which carriers have for 
many years had a strong and understandable interest in ex- 
tending their operations westward. The principles of justice 
and public interest that would be served by such an inclusion 
would, in my opinion, outweigh the disadvantage of a compara- 
tively minor broadening of the proceeding. "’ (Emphasis 
supplied) (J. A. 15). 


Member Minetti stated: | 
"Failure to include service from Houston to the West 

as an issue in this proceeding is, in my view, unreasonable 

when the slight expansion of scope of this proceeding which 

would be effected thereby is weighed against aa oe 

denied the Houston traveling public."" (J. A. 

Petition for Reconsideration. On October 9, 1086 Petitioner filed 
a petition for reconsideration of the Board's order of consolidation. (J. A. 
82). This petition specifically requested the consolidation of Petitioner's 
application insofar as it involved service from Houston to the West. The 
petition pointed out that the Board had given prejudicial priority to the 


Dallas application over Petitioner's prior filed application without any 





6 
findings supporting its action and that the Board had not responded to 
Petitioner's alternative request for concurrent hearings on its New Orleans- 
Houston -West application. 
The petition for reconsideration also pointed out the serious pre- 
judice to Petitioner's application created by the Board's action in severing 


out the segment east of Dallas, which was necessary to enable Petitioner 


to present a reasonably logical proposal. The petition concluded with the 


prayer that the Board consolidate Petitioner's application either in its 
entirety "or that portion extending from Houston to the West;" or assign 
Petitioner's application for concurrent hearing and decision. 

Order on Reconsideration. (E-11020) The Board's order denying 
Petitioner's request for reconsideration was adopted on February 11, 1957, 
(J.A. 18). 

The order rejected Petitioner's request for reconsideration on the 
grounds that the contentions of Petitioner generally have been considered 
and rejected in the prior order and that the Petitioner's prior filed applica- 
tion was filed "only a few months prior to the Dallas petition" (Petitioner's 
application was filed more than 7-1/2 months prior to the Dallas petition). 
The Board (majority) "reaffirmed its belief" that the needs of Dallas should 
be given priority of hearing. Respondent then stated that its action -- 

"will not, of course, preclude or substantially affect the 

grant of additional authorization for improved services 

between either New Orleans or Houston and the West when 

proposals for such services are heard."1/ (J.A. 22) 

Failure to Consider Petitioner's Requests. The Board's order did 
not address itself to Petitioner's request that the proceeding be extended to 
include Houston -- without further extension to the East; and it did not give 
any recognition to Petitioner's request for concurrent hearing on its prior 


filed Houston-West application. Nor did it address itself to Petitioner's 


request for a limited expansion of the proceeding in the original order of 


I/_ As will be shown herein, Petitioner vigorously challenges these con- 
-  Clusions as being completely unfounded and contrary to all known facts 


angle =r F-18)8 F 
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consolidation. The Board's orders erroneously assumed that Petitioner has 
requested expansion of the case into a transcontinental route proceeding. 

Prejudice to Petitioner. The Board's action places Petitioner in a 
most prejudicial position where the approval of the application of one or 
more of the other carrier applicants will practically exclude Petitioner's 
basic application without a hearing: ; : 

First -- The Board's orders give Petitioner a hearing on the Dallas- 
West segment of its application under conditions where its chances of suc- 
cess are practically nonexistent. Never in the thonsandsiot applications it 
has decided over the past 18 years has the Board awarded a disconnected 
route to an existing air carrier when there were other applicants for whom 
the route constituted an extension of existing route system. (See Map, 
Appendix A) | 

Petitioner will be faced with an impossible task in attempting to 
prove that its disjointed service out of Dallas to the West oat be superior 
to the proposals of other applicants for whom the Dallas-West route con- 
stitutes an extension of an existing route. For example, Delta can provide 
all of the services which Petitioner can provide over the Dallas -West seg- 
ment, but in addition it can point to the important added benefits to the 
public in the form of through services out of New Orleans, Atlanta, 
Birmingham, Tampa and Miami to the Western cities via Dallas. (J. A. 
132-136). If the Board had extended the proceeding to Houston, Petitioner 
would be able to show integration comparable to Delta's. : 

In the same way, Braniff's proposal will be supported by its ability 
to offer service to points east of Dallas, including Houston (J.A. 136-138) 
but Petitioner will be denied the opportunity to show any of the benefits 
which would flow from a connection of the Dallas-West route with its existing 
route system. (Appendix A). | 

The award of the Dallas-West route to any of the other applicants 


8 
(Continental, Western, California-Eastern or Eastern)2/ would have a com- 
parable exclusionary effect upon Petitioner's application for a route from 
Houston to the West via Dallas. 

Second -- The award of the Dallas-West route to Braniff, Delta or 
Continental would exclude Petitioner's application between Houston and/or 
New Orleans, Florida and the West Coast. 

| The foregoing discussion shows that Petitioner's efforts to obtain a 
route to the West via Dallas will be excluded by the award of the Dallas- 
West segment to another carrier. In addition, the award of the route to 
Braniff or Delta will exclude Petitioner's proposal for service connecting 
(a) Houston with the West Coast; (b) New Orleans and Florida with the West 
Coast. 

Braniff - The award of the Dallas-West route to Braniff would 
preempt the Houston-West traffic and exclude Petitioner's application for 
a Houston-West route. Braniff's application in Docket No. 7150 (J. A. 34) 
proposing an extension of its route system out of Dallas to the West Coast 
has been consolidated into the Board proceeding.(J. A. 11). Such an ex- 
tension would enable Braniff to provide through plane service from Houston 
to the West Coast via Dallas. (See Map opposite and Appendix B). In 
Docket No. 7159 Petitioner proposes a route from Houston to the West 
Coast via Dallas. (J.A. 30). The Houston-Dallas segment of this applica- 
tion has been excludedfromthe proceeding. (J.A. 12). 

Delta - The award of the Dallas-West route to Delta would preempt 
the traffic to the West Coast from New Orleans and Florida, and would 
exclude Petitioner's application for extension from Houston to the West 
since the Houston-West proposal of Petitioner would provide the same type 


of through service for New Orleans and Florida. 


1/ Eastern's position in this case is virtually identical to petitioner's 
~ in that it would also have a gap between Houston and Dallas. 
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Delta's application in Docket No. 7955 (J. A. 38) for an extension of 


its existing route system from Dallas to the West has been consolidated 
into the Board proceeding (J.A. 11). By such an extension of its existing 
system Delta would be enabled to apr through plane services from the 
West Coast to New Orleans and Florida via Dallas. (See map opposite 

and Appendix C). : 

Petitioner's application in Docket No. 7159 for a route from Houston 
to the West Coast via Dallas would provide a comparable service to Delta's 
between the West Coast and New Orleans and Florida. : The Houston-Dallas 
segment of this application has been excluded from the proceeding. 

Continental - The award of the Dallas-West route to Continental via 
El Paso would preempt the Houston-West traffic and exclude Petitioner's 
application for Houston-West service. Continental's application in Docket 
No. 7162 (J.A. 36) for an extension of its existing route system out of El 
Paso to the West has been consolidated into the Board proceeding. (J. A. 11). 
By such an extension Continental would acquire routes extending from 
Houston via San Antonio and El Paso to the West Coast end from Houston 
to the West Coast via Dallas. By a comparatively minor adjustment to 
its authority -- (Namely the modification of the restriction which requires 
that Houston service be operated to points west of El Paso on flights 
operated pursuant to interchange agreement with Arpecican Airlines) 
Continental would obtain a through route from Houston to the West Coast. 

Petitioner's application in Docket No. 7159 proposes through one 
plane service from Houston to the West Coast via (a) Dallas; (b) San 
Antonio and El Paso. Those portions of Petitioner's application which 
propose service from Houston to Dallas and from Houston to El Paso have 
been excluded from the Board proceeding. (J. A. 12). 1/ (Appendix A) 

etitioner no eng é Board's action in excluding the Houston- 
El Paso segment -- because Petitioner was attempting to cooperate with 
the Board in limiting the proceeding to routes serving Dallas. This effort 


on Petitioner's part has received no recognition Y the Board in any of 
its orders or other pronouncements. 
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Importance of Dallas/Ft. Worth to Petitioner's Application. Service 
to Dallas/Ft. Worth is a major feature of Petitioner's proposal to extend 
its existing route to the West. On the basis of the Board's air traffic sur- 
veys for March and September 1955, these two stations combined produced 
More than twice as much traffic to the points proposed by Petitioner than 
did Houston. V/ 

The same surveys indicate that the local traffic out of Dallas and 
Ft. Worth to the West represents more than 40% of the total existing traffic 
Which could feasibly be routed over Petitioner's proposed route extension. 2/ 

In addition to the very important traffic support which Dallas/Ft. 
Worth would provide for Petitioner's proposed extension the Dallas-West 
Segment constitutes approximately 87 percent of the route mileage of 
Petitioner's proposed Houston-San Francisco/Oakland route. Under either 
standard -- traffic or route mileage -- the Dallas/Ft. Worth segment is a 


Crucial part of Petitioner's application. 


1/ The Board's survey (March & September 1955) shows a total of 7, 084 
passengers between Dallas/Ft. Worth and the six western cities 
which petitioner proposes to serve west of Dallas/Ft. Worth. There 
were 3268 passengers between Houston and these same cities. 


2/ Petitioner's route extension out of Houston via Dallas/Ft. Worth 
~ would carry traffic from New Orleans and Florida cities. On the 
basis of existing route patterns the traffic breaks down as follows: 


Between points proposed for service 
by petitioner West of Dallas/Ft. Worth and Percentage 


Dallas 5078 
Ft. Worth 2016 
WIs- 
Houston 3268 
New Orleans 2534 
National's Florida Cities 4636 
Total I7532_ 





CONTINENTAL'S Applicetion which would Create 


& Direct Houston-West Coast 
Service is being Heard 


i 
' 


Dallas/Ft. Worth 


as aw = ee OC) 


San Francisco/ NATIONAL'S Application to Provide 
° 
2 


Fouston- 
Cakland West Coast Service has been 


Excluded from the Hearing 





BRANIFF'S Proposal to Provide Spuston=Weet Coast 
O San Francisco/ Service is being Heard 


~~ 
~ Oakland 


“A 
~ 
re 
~ 


Lubtock 
SEG Dallas/Ft.Worth 
—, 


NATICNAL'S Proposel to Provide Houston—West Coest 
© Sen Francisco/ Service has been Excluded from 
the Hearing 








11 

The establishment of a second one-carrier route out of Dallas/Ft. 
Worth to the West would not only exclude Petitioner from the Dallas/Ft. 
Worth-West local traffic but it would also preempt a large part of the traffic 
to the West from Houston, New Orleans and Florida. Thus, under the cur- 
rent status, Petitioner is faced with the prospect of having a hearing on its 
application to extend its existing route to the West after the Board has awarded 
to another carrier routes which will preempt not only the Dallas/ Ft. Worth 
traffic but also a large part of the other traffic which is necessary to sup- 
port petitioner's proposed route extension. | 

Summary. The Board has taken out of order on its Docket the com- 
plaint and petition of Dallas and has thereby placed a number of mutually 
exclusive applications of other air carriers ahead of petitioner's applica- 
tion for extension of its existing route from Houston to the West Coast via 
Dallas. The action placing the Dallas complaint ahead of Petitioner's 
application was taken without any effort to justify the action. No adequate 
findings supporting such action were made either in the Board's order of 
Consolidation (J.A. 1), its order on reconsideration (J. A. 18) or elsewhere. 

Having preferred the Dallas applications over Petitioner's prior 
filed proposal, the Board failed even to consider Petitioner's request that 
the proceeding be extended to Houston. The Board simply ignored Peti- 
tioner'’s requests that the case be extended to include Houston and falsely 
assumed that Petitioner was requesting a full scale transcontinental route 
hearing. : 

Having failed even to consider Petitioner's request for extension 
to Houston the Board did not make any findings supporting its refusal. 

The prejudicial and exclusionary effect of the Board's action on 
Petitioner is apparent. Petitioner has been granted a hearing on a dis- 
connected segment of its application (Appendix A) while other later filed 
applications are being heard on a basis wherein they can provide the very 


services which have been excludedfor Petitioner. 
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Stating it another way, the Board "pulled itself up by its bootstraps 
in arbitrarily assigning the Dallas applications ahead of Petitioner's prior 
filed application. It then brushed off Petitioner's requests for a minimal 
expansion of the case on the false assumption that Petitioner had requested 
the expansion of the case to include trans-continental issues. All this 
happened in a case which in real fact, already encompasses transcontinental 
issues. 

STATUTES INVOLVED 

The principal statutory provisions here involved are Sections401(c), 
1005(f) and 1006(a) of the Civil Aeronautics Act of 1938, as amended 
(52 Stat. 987, 1023, 1024; 49 U.S.C. 481, 645, 646), and Sections 6 (d) 
and 10(a), (c) and (e) of the Administrative Procedure Act (60 Stat. 237; 
5 U.S.C. 1001 et. seq.). 

| Section 401(c) of the Civil Aeronautics Act (52 Stat. 987, 49 

U.S.C. 481) provides: 


"Upon the filing of any such application, the ead shall 


give due notice thereof to the public by posting a notice 

of such application in the office of the secretary of the 
[Board] and to such other persons as the [Board] may be 
regulation determine. Any interested person may file 
with the [Board] a protest or memorandum of opposition 
to or in support of the issuance of a certificate. Such 
application shall be set for public hearing, and the [Board] 
shall dispose of such application as speedily as possible. " 


Section 1005(f) of the Civil Aeronautics Act (52 Stat. 1023); 
49 U.S.C. 645) provides: 


"Every order of the poste shall set forth the findings of 
fact upon which it is based, and shall be served upon the 
parties to the proceeding and the persons affected by such 
order." 


Section 1006(a) of the Civil Aeronautics Act (52 Stat. 1024, 
49 U.S.C. 646 provides: 


"Any order, affirmative or negative, issued by the [Board] 
under this Act, except any order in respect of any foreign 
air carrier subject to the approval of the President as 
provided in Section 801 of the Act, shall be subject to 
review by the circuit courts of appeal of the United States 
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or the United States Court of Appeals for the District of 
Columbia upon petition, filed within sixty days after the 
entry of such order, by any person disclosing a substantial 
interest in such order. After the expiration of said sixty 
days a petition may be filed only by leave of court upon a 
showing of reasonable grounds for failure to file the 
petition theretofore." 


Section 6 (d) of the Administrative Procedure Act (60 Stat. 241; 
2 U.S.C. 1005 provides: | 


"DENIALS -- Prompt notice shall be given of the denial in 
whole or in part of any written application, petition, or 
other request of any interested person made in connection 
with any agency proceeding. Except in affirming a prior 
denial or where the denial is self-explanatory, such notice 
shall be accompanied by a simple statement of pEpcedaral 
or other grounds." 


Section 10(a) of the Administrative Procedure Re (60 Stat. 
243; 5 U.S.C. 1009(a) ) provides: : 


"RIGHT OF REVIEW -- Any person suffering legal wrong 
because of any agency action, or adversely affected or 
aggrieved by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. vs 


Section 10(c) of the Administrative Procedure Act (60 Stat. 
243; 5 U.S.C. 1009(c)) provides: 


"REVIEWABLE ACTS. -- Every agency action made review- 
able by statute and every final agency action for which there 
is no other adequate remedy in any court shall be subject to 
judicial review. Any preliminary, procedural, or inter- 
mediate agency action or ruling not directly reviewable 
shall be subject to review upon the review of the final 
agency action. Except as otherwise expressly required 

by statute, agency action otherwise final shall be final for 
the purposes of this subsection whether or not there has 
been presented or determined any application for a declara- 
tory order, for any form of reconsideration, or (unless the 
agency otherwise requires by rule and provides that the 
action meanwhile shall be inoperative) for an appeal to 
superior agency authority." 


Section 10(e) of the Administrative Procedure Act (60 Stat. 
243; 5 U.S.C. 1009(e) ) provides: 


"SCOPE OF REVIEW. -- So far as necessary to decision 

and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provision, and determine the meaning or appli- 
cability of the terms of any agency action. It shall WN) 

compel agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, capricious, 


herein. 
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an abuse of discretion, or otherwise not in accordance with 
law; (2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsupported by 
substantial evidence in any case subject to the requirements 
of sections 7 and 8 or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) unwarranted by 
the facts to the extent that the facts are subject to trial 

de novo by the reviewing court. In making the foregoing 
determinations the court shall review the whole record or 
such portions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error." 


The United States Constitution, Amendment V, is also involved 


Other pertinent provisions of these statutes are cited or quoted 


at their appropriate place in the text of this brief. 


STATEMENT OF POINTS 


1. The Board's orders are arbitrary and capricious, representing 


an abuse of discretion in 


(a) In severing out of Petitioner's application the critical 
Houston-Dallas segment without stating any basis for such 
action 


(b) failing to consider Petitioner's request for a Houston -West 
service via Dallas, and, in lieu thereof considering only a 
hearing on transcontinental service which Petitioner did not 
request and 


(c) in failing to make findings supporting the denial of a 
hearing on the Houston-West via Dallas service requested 
by Petitioner. 


2. The Board’s orders deprived Petitioner of a full and fair 


hearing on its application as required by the Ashbacker and Delta 


cases, supra. 

3. The Board's orders deprived Petitioner of its statutory right a 

to a hearing on its Houston-West via Dallas application "as speedily as . 

n 4 
possible. " 


4. The Board's orders are final and reviewable. 4 


15 
SUMMARY OF ARGUMENT — 

1. The Board's orders are arbitrary and capricious representing 
an abuse of discretion. : 

In severing out of Petitioner's application the critical Houston -Dallas 
segment the Board emasculated Petitioner's proposal while consolidating 
Mutually exclusive proposals of other carriers. Petitioner's application as 
severed is foredoomed to failure in as much as the Board has never awarded 
a disconnected route to an existing domestic air carrier in disposing of 
thousands of route applications over the past 18 years. Though the Board's 
action has the practical effect of denying Petitioner's application without a 
hearing the Board did not see fit to hear any evidence or make any findings 
to support its action. | 

The orders did not address themselves to or respond to Petitioner's 
request for a hearing on the Houston-West via Dallas part of its application 
in Docket No. 7159 as called for by the circumstances and by Petitioner's 
clear and unmistakable request in the petition for reconsideration. (J. A. 87). 
While the minority responded by supporting a Houston -West proceeding, 
the majority avoided the issue and imported a fiction that Petitioner's 
request was for transcontinental service. This Court recently vacated 
an order of the Board on the ground that the Board did not respond to the 
issue raised by one of the parties. (Greensboro-High Point Air Authority 
v. C.A.B, 231 F2d 517). : 

The Board, of course, made no findings as to this issue, which it 
dodged. Neither did it make any adequate finding for the preference given 
to the complaint and petition of the City of Dallas over the prior filed 
application of Petitioner in Docket 7159. 

2. The Board's orders deprived Petitioner of a full and fair hearing 
on its application as required by Ashbacker Radio Corp. ¥y F.C.C., 326 
U. S, 327 (1945) and by Delta Air Lines, v. C.A.B. 228 F2d 17 (1955). 
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The Board's determination to nullify the Delta Case, supra, is 
epitomized in the following language of its order Serial Number E-9990 
issued less than three months after the Delta decision and referring to it: 

"Because of considerations such as these, the Board is 

unwilling to accede to the Court's construction as a 

matter for general application until all avenues for 

review of its validity have been exhausted." 

This Court's construction of the Ashbacker Case, supra, to which 
the Board is unwilling to accede is contained in the Delta Case, supra, at 
page 21: 


"Our problem concerns procedure which, if established, 
could be of general application. " 


and again at page 22: 

"The agency has a choice of procedures when two applica- 

tions are alleged to be mutually exclusive. It may, for 

example, (1) set for hearing and thereupon decide the 

issues of exclusivity as a separate preliminary issue; 

(2) proceed to a comparative hearing of the two applica- 

tions without further ado; or, (3) set for hearing and 

thereafter decide the merits of the two applications 

and also the issue of exclusivity. This leeway gives 

considerable elasticity to the required procedure." 

The orders complained of do not give Petitioner any one of the three 
required procedures despite the fact that (1) the doctrine of the three 
procedures referred to was intended by the Court to apply in all cases 
involving allegations of mutual exclusivity which were not frivolous allega- 
tions and particularly if such allegations appeared to be substantial regard- 
less of whether the case involved was in all respects on all fours with the 
Delta Case, and that (2) Petitioner's case is controlled by the Delta Case 
and is clearly distinguishable from the cases of United Air Lines v. CAB, 
228 F2d 13; Eastern Air Lines v. C.A.B., C.A. 13, 323; and Trans 
American v. C.A.B.,C.A. 13,606, all of which clearly involved the 


transformation of local proceedings to massive transcontinental proceed- 


ings the grant of which would have been patently unreasonable. As the 
facts indicate and as noted by the minority (J. A. 15-18), the grant of 





17 | 
» Petitioner's request herein would represent only a minor extension of the 
proceeding as presently constituted. | 

3. The Board's orders deprived Petitioner of its statutory right 
to a hearing on its Houston-West via Dallas application "as speedily as 
Possible.’ It certainly would have been "possible" to have consolidated 
Petitioner's application, now approximately two years old, into this 
proceeding. The Board made no findings as to its reasons for not doing 
so. As discussed above the Board did not even address itself to Peti- 
tioner's actual request and it would therefore appear unlikely that the Board 
considered at all the question of depriving Petitioner af a statutory right 
to hearing "as speedily as possible." : 

4. The Board's orders are final and reviewable under the Delta 
Case, supra, "and in view of the fact that they have deprived Petitioner 
of a right to a hearing with immediate attendant injury. 

ARGUMENT | 
1. The Board's orders are arbitrary and capricious, 
representing an abuse of discretion - 
A. In severing out of Petitioner's application the critical 
Houston-Dallas segment without stating any basis for each action. 

The drastic and fatal nature of the Board's action in severing out 
the Houston-Dallas segment of Petitioner's application is underscored by 
the fact that it emasculates Petitioner's very logical and strong proposal 
for a Houston-Dallas-West route extension and converts it into two 
proposals (Houston-Dallas and Dallas-West) and ante one of these 
segments for hearing in a case where it is foredoomed to failure. (Appen- 
dix A). | 

At the same time the Board consolidated into the present proceeding 
applications of other carriers which are mutually exclusive of Petitioner's 


proposal for a route from Houston to the West via Dallas. 
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The fatal prejudice to Petitioner's application created by the 
severance of the Dallas-Houston link is emphasized by the fact that the 


Board has never awarded a disconnected route to an existing domestic 


air carrier in disposing of thousands of route applications over the past 


18 years. 

Each of the other applicants having a route system which touches a 
point or points on the Dallas-San Francisco route can point to numerous 
"added benefits" in the form of route integration, through one plane serv- 
ice, increased traffic and numerous other favorable factors which will 
not be available to Petitioner because, and solely because, of the artific- 
ially created gap in its application between Houston and Dallas. 

There is no doubt that the Board will deny Petitioner's Dallas- 
West application if it is heard on the basis of the issues as presently 
framed. It is equally clear that the award of this route to another applicant 
will exclude Petitioner's Houston-West proposal if and when it is heard. 

The fact that an award of the Dallas-West segment to Delta, Braniff 
or one of the other applicants will, as a matter of economic fact, exclude 
Petitioner’s proposal; is underscored by the facts: 

(a) that such an award would place two carriers in the Dallas-West 
market; 

(b) in its latest consideration of the area here involved the Board 
found that the traffic was not sufficient to support two carriers between the 
State of Texas and the West Coast (including the traffic feeding in from the 
extensive area served by Eastern east of Texas). Southern Service to 
West Case, 12, CAB 518. Although Petitioner is confident that the Board 
will find a need for a second carrier from Texas to the West, there is no 
reasonable basis for the assumption that the route could support a third 
carrier in the reasonably foreseeable future. 

As shown above, the award of the Dallas-West route to Braniff or 
Continental would preempt not only the Dallas-Wes 








years 


¥ 
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Houston-West while Delta would preempt the New Orleans and Florida 
markets. : 

There can be no serious denial that the Board's action in severing 
Petitioner's application has the practical effect of denying the basic applica- 
tion without a hearing. | 

It is difficult to conceive a situation in which such drastic and fatal 
action would be justified. It would appear that an administrative agency 
would take such action only under the clearest and most urgent circum- 
stances; that it would do all in its power to minimize the prejudicial effect 
Of its action and that it would explain clearly the reasons and the factual 
basis for its drastic action. | 

In this case, however, the Board has not even recognized the 
existence of Petitioner's request for a limited expansion of the proceeding. 
It has disposed of Petitioner's request by erecting an imaginary "straw 
man" in the form of a transcontinental route case, ignoring Petitioner's 
logical and reasonable request for a minor extension of the proceeding. 

No effort is made to explain the necessity for segmenting Petitioner's 
application and no findings are made which even suggest -- much less 
justify -- this drastic and fatal action. | 

B. Failure to consider Petitioner's request for a Houston- 

West Service and in lieu thereof, considering only a 
hearing on transcontinental service which Petitioner 
did not request. : 

Petitioner's motion to consolidate and expand the scope of the 
proceeding (J. A. 54) sought to include the portion of its application in 
Docket No. 7159 from New Orleans, Louisiana, and Houston, Texas, to 
the Pacific Coast via Dallas. On August 9, 1956, prior to Order E-10600 
denying this motion, the Board announced its decision authorizing Peti- 


tioner to operate between New Orleans, La., and Houston, Tex. Thus, 





20 


Petitioner no longer required consolidation of the portion of its application 
from New Orleans to Houston to be consolidated in the instant proceeding 
in order to have a hearing on its application for a route which at least 
joined with its system. 

Notwithstanding these circumstances, the majority failed and re- 
fused to address itself to Petitioner’s motion. 1/ They discussed it as if 
it were a motion for transcontinental service, which it is not. Petitioner's 
answer to the motion on behalf of the Bureau of Air Operations and motion 
of the City of Houston (J. A. 67) also made it clear that Petitioner is not 


requesting a transcontinental route case, in the following language: 


'... National suggests that the proceeding be confined to the area 
west of the Mississippi and south of San Francisco/Oakland. "' 


In view of the Board's refusal to respond to National's motion, as 
described above, Petitioner filed a petition for reconsideration of Order 
No. E-10600 in order to pin-point to the Board its request for consolidation 
of the portion of its application in Docket No. 7159 which was confined to 
the segment from Houston to the West via Dallas in the following unmistak- 
able language: 

"National Airlines, Inc. ("National") respectfully requests 

that the Board reconsider its Order E-10600 insofar as it 

refuses to consider herein that portion of National's 

application in Docket No. 7159 which proposes service west 

of Houston, Texas, to the co-terminal point San Francisco/ 

Oakland via Dallas, Ft. Worth, San Antonio, El Paso, 

Albuquerque, Tuscon, Phoenix, Las Vegas (Nevada), 

San Diego and Los Angeles.” (Emphasis supplied) 

With this simple, direct request before it, the majority chose again 
to look the other way and, ignoring Petitioner's request, again treated it 
as if it were a request for a transcontinental route hearing (Order 


E-11020).(J.A. 1-18). The orders are based therefore on a pure fiction. 


1/ That this issue was before the Board and avoided by the majority 
is indicated by the specific references and support of a Houston- 
West proceeding by dissenting opinions of Vice-Chairman Adams 
and Member Minetti. (J.A. 15-18). 





21 : 

This Court recently vacated an order of the Board and remanded it 
for further proceedings on the ground the Board did not respond to the 
issue raised by one of the parties. Thus, in Greensboro -High Point Air 
Authority v. Civil Aeronautics Board 231 F2d 517 at p. 521: this Court 
stated: : 

"Despite these considerations, the fact remains that Greens- 

boro has not received a plain answer to its charge of dis- 

crimination. We think it is entitled to one. The issue was 

flatly raised, and was relevant to the Board's ultimate 

decision as to what the public convenience and necessity 

‘ required. The Board's failure to supply an answer was 

not harmless error but prejudiced Greensboro's position 

in its efforts to obtain judicial review. We think the Board 

should now make appropriate findings of fact on the issue, 

and state 'the reasons or basis’ for its conclusion *****, " 

Inasmuch as majority did not respond to Petitioner's request 
for consolidation of its Houston to the West application, it obviously made 
no findings to support its denial. It denied Petitioner's motion and petition 
by simply ignoring them and in lieu of considering them denied a fictional 
request that was not contained in Petitioner's motion or petition for recon- 
sideration. Petitioner has not received a "plain answer" to its request for 
consolidation of its Houston-West proposal. | 

The fact that this Order involved the assignment of cases for hear- 
ing as distinguished from an order granting or denying an application does 
Not permit the Board to act arbitrarily and/or capriciously. 

"The Commission cannot act arbitrarily or capriciously 

in respect of the precedence with which it disposes of 

applications, any more than it can so act in any other 

respect.'* United States Theatres Corp. v. Federal 


Communications Commission, 178 F. 2d700 cas 
1949) at p. 702. 


Consolidation of the 241 mile segment requested here was not only 

"possible" in the sense contemplated by the statute but in the circumstances 

the only fair and reasonable thing to do, as pointed out by the two dissents. 
If there is any administrative necessity or overriding public con- 


venience to be served by the Board's preferring later filed applications 
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to Petitioner's, there is no evidence to support this preference and no 
findings in the Board's Orders which would enable this Court to ascer- 
tain whether or not the Board acted arbitrarily and capriciously or abused 
its discretion. 

Aside from the fundamental rudiments of administrative due process, 
the Board's failure to cite reasons for its action is especially difficult to 
justify when it is considered that the Civil Aeronautics Act specifically 
provides that applications be assigned for hearing as "speedily as possible." 
This statutory requirement is discussed more fully below. 

The critical factor which affects Petitioner's position in the Board 
proceeding and in any subsequent proceeding involving its Houston-West 
proposal is the fact that Petitioner's application is not only being delayed 
because of hearings on later filed applications but it will be excluded by 
these applications. 

Cc. Failure to make findings supporting the denial of a 

hearing on the Houston-West service via Dallas. 

Petitioner's application in question was filed on May 16, 1955. 
(J.A. 30). The Dallas petition (J.A. 88-110) was filed more than seven 
and a half months later on January 4, 1956. The majority's Order con- 
solidated applications of other carriers filed later than Petitioner's 
application in Docket No. 7159. For instance, Delta filed its application 
in Docket No. 7955 (J. A. 38) on April 26, 1956, approximately a year 
later than Petitioner's application. This application for Dallas to the 
West was consolidated by the Orders in question. 

Petitioner's application is now approximately two years old. 

As a practical matter, a failure to get a hearing at this time will cause an 
indefinite delay in hearings on Petitioner's application. 

Despite the fact that Petitioner's application had a prior position 
on the Board's docket over the Dallas petition and most of the other 
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applications consolidated; and despite the fact that the applications con- 
solidated have an exclusionary effect upon Petitioner's application, the 
Board denied Petitioner's request for a minor extension of the proceeding 
without any findings supporting its conclusion. In other words the Board 
failed to state ''the reasons or basis-for its conclusion” that the case could 
not be expanded to the minor extent necessary to afford Petitioner a fair 
hearing. Greensboro-High Point Air Authority v.C.A. B, 231 F 2d 517, 
quoted supra. | 

II. The Board's orders deprive Petitioner of a full 

and fair hearing on its application as reqamed 
by the Ashbacker and Delta decisions. | 

Petitioner has set forth in the Statement of the Case and in Part I 
of this Argument the basic facts establishing that the award of the Dallas- 
West route to another carrier would be "mutually exclusive” of Petitioner's 
application for a Houston-West route. Such awards would exclude Peti- 
tioner's application to provide service between: : 

Dallas and the West 

Houston and the West 

New Orleans and the West 

All of Florida and the West. : 

The Board has stated its conclusion that the award of a Dallas- 
West route would not be mutually exclusive of Petitioner's application 
for Houston-West service (J.A. 4, 5) but its conclusion is unsupported 
by any consideration of evidence, any hearing or findings. 

The Board also stated: | 


"In any event the parties to this proceeding will have a 
full opportunity to attempt to establish on the record in 
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the proceeding that the granting of one or more of the appli- 

cations consolidated herein would as a matter of economic 

fact preclude the granting of an application or applications 

that the Board has refused to consolidate and that, accord- 

ingly, the Board cannot dispose of the Dallas to the west 

proposals without giving contemporaneous consideration 

to the excluded applications." (J. A. 6) 

The basic flaw in this approach is the fact that the Board obviously 
intends to complete the hearing and decide the question of mutual exclusivity 
only after it has completed its consideration of the applications now con- 
solidated in the proceeding. As this Court has recognized in the Delta 
Case, supra, such a procedure renders the hearing to be accorded to 
Petitioner "a hollow shell, all form and no substance." 

Under such a procedure Petitioner will be placed in the impossible 
position of convincing the Board, first, that it should indefinitely delay 
its decision and second that the Board should -- after further hearings -- 
substitute Petitioner's proposal for the route which the Board had 
previously determined as being required by the public convenience and 


necessity. This furnishes a striking parallel to the position taken by 


the Federal Communications Commission in Ashbacker Radio Corp. 


v. F. O. C., 326 U. S. 327 (1945) and just such a procedure was re- 


jected as inadequate by this Court in Delta Airlines v. C. A. B., 


228 F 2d 17 (1956). 
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A. Judicial precedent supports Petitioner's position. 
In Sec. 401(c) of the Civil Aeronautics Act of 1938, supra, Congress 
has granted the right to a fair and speedy hearing on any aonlication fora 
new certificate of public convenience and necessity. The Supreme Court of 


the United States in Ashbacker Radio Corporation v. F.C.C., 326 U.S. 327 


(1945), and this Court in Delta Air Lines, Inc. v. CAB, 228 F. 2417 (U. S. 
App. D. C. 1955); Venus Radio Corp. v. F.C.C., 211 F. 2d 629 (U. S. App. 
D. C. 1954); Northwest Airlines v. CAB, 194 F. 2d 339 v. S. App. 
D. C. 1952); Seaboard and Western Airlines v. CAB, 181 F. 2d 777 (U.S. 
App. D. C. 1949); Radio Cincinnati Incorporated v. F.C.C. , LUCE. 2a 
(U. S. App. D. C. 1949); KFAB Broadcasting Company 7 F.C.C., 177 F. 
2d 40 (U. S. App. D. C. 1949); and Kentucky Broadcastirig Co. v. F.C.C., 
174 F. 2d 38 (U. S. App. D. C. 1949), has ruled that where applications are 
mutually exclusive of one another, the applicants are entitled to a comparative 
hearing and consideration of their applications. Such a comparative hearing 
and consideration have been denied Petitioners in this pioceeaine 

The Board's arbitrary and capricious action in severing the Houston- 


Dallas portion of Petitioner's prior filed application while proceeding to 


hearing on mutually exclusive applications violates the Petitioner's rights to 


a fair hearing. : 

This Court's decision in the Delta Air Lines Case, supra, is disposi- 
tive of this issue. In the Delta Case, supra, the Board granted a hearing 
on Eastern Air Lines' application for authority to operate between Cincinnati, 
Ohio and numerous other cities including Memphis, Tenn. Delta filed an 
application with the Board for modification of its certificate so as to add 


service between Cincinnati and Memphis, and moved for a consolidated 





hearing on its application with the application of Eastern Air Lines. The 
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Board denied this motion for consolidation, concluding that "the two (appli- 
cations) are not mutually exclusive," Delta Case, supra at 20. Respond- 
ent added: 

"This conclusion is without prejudice to the right of Delta 

to demonstrate during the course of the proceeding that 
grant of the Eastern authority sought herein would pre- 
clude approval of the Delta service and that action should 
therefore be deferred for concurrent consideration." 
Delta Case, supra, at 20. 

The facts in the instant case are basically identical. The Respond- 
ent by its Order No. E-10600, (J. A.1) has consolidated into Docket No. 
7596, et al., the applications of several air carriers seeking to provide 
new air service between specified points east of Dallas on the one hand, and 
specified points to the west of Dallas on the other hand, via the City of 
Dallas, Texas. The Board, however, denied Petitioner's motion to con- 
solidate with Docket No. 7596, et al., Petitioner's application which sought 
to provide the same service. In denying consolidation, the Board concluded 
that applications "are not mutually exclusive."" Order No. E-10600 at 2 and 
4. The Board then added that: 

", . . the parties to this proceeding will have a full oppor- 

tunity to attempt to establish on the record in the proceeding 
that the granting of one or more of the applications con- 
solidated herein would as a matter of economic fact preclude 
the granting of an application or applications that the Board 
has refused to consolidate and that, accordingly, the Board 
cannot dispose of the Dallas to the West proposals without 
giving contemporaneous consideration to the excluded appli- 
cations." Order No. E-10600 at 3. (Emphasis supplied) 

In the Delta Case, supra, the Board, in deciding that the Delta and 
Eastern applications were not mutually exclusive, did not conduct a hearing 


on the issue of mutual exclusivity. The Board has not conducted such a 


hearing in the instant case. This Court noted in the Delta Case, supra, 


that the Board had contradicted itself by, in one instance saying that the two 
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applications were not mutually exclusive, and then stating that the Board 
is required, and will take evidence upon the issue and decide it later. The 
Board has made the same contradiction in the instant case. The Court con- 
cluded in its opinion in the Delta Case, supra: 
"(the Respondent's) error as we see it, is that it believes it 
can hear the Eastern application on its merits without hear- 
ing Delta and without deciding finally whether Delta has a 
right to a hearing as a mutually exclusive applicant." Delta 
Case, supra. : 
The Board has committed the same error in the present case. 
This Court ruled in the Delta Case, supra, that when applications 
are alleged to be mutually exclusive, a hearing is required. The Court said: 
"The agency has a choice of procedures when two applications 
are alleged to be mutually exclusive. It may, for example, 
(1) set for hearing and thereupon decide the issue of exclu- 
sivity as a separate preliminary issue; (2) proceed to a com- 
parative hearing upon the two applications without further 
ado; or (3) set for hearing and thereafter decide the merits 
of the two applications and also the issue of exclusivity. 
This leeway gives considerable elasticity to the required 
procedure."" (Emphasis added) Delta Case, supra, at 22. 
Petitioner alleges mutual exclusivity between its excluded applica- 
tion from Houston to the West and several applications which were consoli- 
dated by Respondent and a glance at the route maps (Appendices A, B&C) 
will indicate that this allegation merits serious consideration. In view of 
this and the fact that even the Court misunderstood the Board's interpretation 
of the Ashbacker Doctrine in the Delta Case it is unfortunate indeed that the 
Board apparently did not regard the matter as of sufficient importance to 
clarify Petitioner's fate in the above language. : 
Despite the Delta Case, supra, the Board still talks of the possi- 
bility of contemporaneous consideration of Petitioner's application and 


avoids using comparative consideration in the face of the Court's language 
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at p. 22 of the Delta Case: 

...each applicant is entitled to comparative hearing and 

consideration with his adversary. We think mere 'simul- 

taneous decision’ does not meet the requirement... '"1/ 

The court at page 22 of the Delta Case said: 

"It is our present purpose that the Board and its Counsel 

shall understand our interpretation of the Ashbacker doctrine 

and its applicability in situations such as are here presented... 

But we wish to make it clear that at an early stage upon a 

proper record the issue of mutual exclusivity is to be con- 

sidered and decided by the Board." (Emphasis supplied) 

The language of Order No. E-10600 (J. A. 1) omits any indication 
that the issue of mutual exclusivity will be considered and decided at an 
early stage of the proceeding. 

Petitioner in this instance has alleged mutual exclusivity and by 
Delta Case standards, such allegations cannot be considered as frivolous, 
since Respondent -- as in the Delta Case, supra -- has demonstrated in 
the very order in which it concludes that the applications are not mutually 
exclusive, that it does not have enough facts before it to decide this sub- 
stantive question. The Board not only manifests by its consolidation 
Order that the facts are insufficient to determine whether mutual exclusivity 
€xists between the various applications but discloses its predetermined 
refusal to grant a contemporaneous hearing on the mutually exclusive por- 
tions of Petitioner's application which has been excluded from the proceed- 
ing in Docket No. 7596 et al. 

This attitude was the same attitude which was displayed by the 
Board in the Delta Case, supra, and which was rejected by this Court, 
stating that: 


"The Board says that the only right of Delta is to have the 
issue of exclusivity decided before a grant of Eastern's 


1/ Webster International Dictionary, Second Edition, Unabridged, 
lists "contemporaneous" and "simultaneous" as synonymous. 
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application. It so construes the Ashbacker doctrine. We 
think such an interpretation would reduce the rule of that 
case to an empty shell, all form and no substance. It 
would mean that where two applications for a license are 
mutually exclusive the agency could hear one of them upon 
its merits and in a final order rule upon exclusivity and 
award the license without ever hearing the merits of the 
second applications. Such procedure would not protect the 
rights of the second applicant, as we read Ashbacker. WM 
Delta Case, supra, at 21. 


The court added: 

"... each applicant is entitled to a comparative hearing 

and consideration with his adversary. We think mere 

‘simultaneous decision’ does not meet the requirement. 

The Court (the Supreme Court in the Ashbacker. Case, 

supra) was concerned with the right to hearing, not 

merely the rendition of decision. The requirement for 

a comparative proceeding means all the give-and-take of 

contesting parties, including cross examination, rebuttal, 

participation in prehearing proceedings, objections, briefs 

and arguments as contesting parties."" Delta Case, supra 

at 22. i 

B. The Board's Manifest Hostility to the Delta Case 

In the Delta Case, supra, the Court first wrote an opinion, page 17, 
denying the stay, believing the Board's intention was to grant to Delta a 
fair procedure for disposing of its applications in accordance with the 
Ashbacker doctrine. Later the Court discovered that it had misunderstood 
the Board's proposal with respect to the procedure to be accorded Delta. 
Upon this discovery the Court granted a stay on October 24, 1955, and 
wrote a second opinion in which it set forth the procedures referred to. The 
latter opinion at page 21 said: : 


"Our problem concerns procedure which, if established, 
could be of general application. "' | 


and at page 22: 


. it is our present purpose that the Board and its 
counsel shall understand our interpretation of the Ashbacker 
doctrine and its applicability in situations such as are here 
presented. We previously made clear that we had no 
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intention at the intermediate stage to order consolidation 
of the pending applications. But we wish to make it equally 
clear that at an early stage upon a proper record the issue 
of mutual exclusivity is to be considered and decided by 
the Board." 


| On February 9, 1956, on the heels of the second Delta opinion, 
the Board issued an order, Serial No. £-9990, 1/ disposing of the con- 
troverted Delta application by severing it together with Eastern's competing 
application out of the proceeding for separate hearing. The order sum- 
marized the Board's understanding of the Court's second opinion in the 
Delta Case, supra, as follows: 


"The Court's opinion, as we understand it, reflects the view 
that consolidation of theoretically mutually exclusive appli- 
cations is a procedural right required at the threshold of 
new route proceedings before the Board notwithstanding 
that there may be no grant of the application as to which ex- 
clusivity is asserted, or that only a partial grant may be 
made, or that the Board, upon a determination of mutual 
exclusivity in whole or in part, might thereafter afford 
comparative consideration by means other than initial con- 
solidation. Thus, the opinion states that, as to alleged 
claims of mutual exclusivity which are not insubstantial, 

the Board has three choices. It may '(1) set for hearing 
and thereupon decide the issue of exclusivity as a separate 
preliminary issue; (2) proceed to a comparative hearing 
upon the two applications without further ado; or (3) set for 
hearing and thereafter decide the merits of the two appli- 
cations and also the issue of mutual exclusivity. '" 


After explaining its understanding of the Court's interpretation of 
the Ashbacker doctrine as requiring one of the three above described 
procedures the Board went on to say: 

"In connection with our consideration of the requirements 

of the Court's opinion, we do not think it amiss for the Board 

to point out its own views." 


There follows a recitation of reasons why in the opinion of the Board, this 


. Court's construction of the procedures required where there are alleged 


1/_ Copy attached to Petitioner's Reply to Objections to Petition to Stay 
and Motion to Dismiss, filed aioli 


& 


ug weg % 
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claims of mutual exclusivity are wrong and why the Board's procedures 
which the Court specifically disapproved in the Delta Case are right, 
This criticism of the Court's construction of the Ashbacker case culmi- 
nated in an announcement to the industry that the Board had no intention of 
following the Court's ruling as to the required procedures in future cases -- 
at least until the Supreme Court had ruled on the two conflicting views as 
to what procedures the law required. Thus, it said: : 

"Because of considerations such as these, the Board is un- 

willing to accede to the Court's construction as a matter 

for general application until all avenues for review of its 

validity have been exhausted. "' : 

It is not clear why the Board did not petition for certiorari for a 
review of this Court's decision instead of giving a sullen and technical 
compliance with the mandate of the Court in the Delta Case and employing 
it as an opportunity to trumpet defiance against applying the required pro- 
cedures thereafter. 1/ 

What is clear is that the Board is reluctant to grant the consolidation 
of any application which may look like a compliance with the Delta doctrine. 
It will not do so unless this Court again forces it to do So. 

The procedures which the Court instructed the Board to accord 
applicants in the Delta Case, supra, was intended by this Court to apply to 
cases where there were good faith allegations of mutual exclusivity which 
were apparently not insubstantial and was not to be confined to the bare 
facts of the Delta Case, as now contended by Respondent. The Court itself 


said that it was concerned with procedure that could be of general applica- 


tion. The Board's summaryin Order, E-9990,of its understanding of the 


1/ The refusal of the Board to accept this Court's view of the ee 
~ doctrine where there are allegations of mutual exclusivity is no 
the Northwestern University Journal of Air Law and 2 ERE CS Vol. 
23, No. 3, p. 373. ! 
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scope of the Court's decision together with its unusual refusal to give the 
Court's doctrine general application, are both inconsistent with the Board's 
present contention that the doctrine would be confined to the bare facts of 
the Delta decision. 

Petitioner is not requesting this Court to determine the question of 
mutual exclusivity. Petitioner is merely asking that the Court require the 
Board to afford the Petitioner a fair and timely hearing on the issue in 
accordance with the Court's determination in the Delta Case. 


On the other hand, it is clear from documents filed heretofore that 


the Board is requesting that the Court decide here and now that the issue of 


mutual exclusivity does not exist. It is Petitioner's position that the facts 
before the Court clearly demonstrate that the issue is a real one and that 
it should not be disposed of by the Board or by this Court without a fair 
opportunity for hearing on the evidence. 


C. The United and Eastern Decisions Are Not Applicable to the 
Present Case 


Despite the underlying refusal of the Board to accept the doctrine 
of the Delta Case, for reasons of tact it naturally has chosen to rest its 
case as far as possible on distinguishing the Delta Case from the instant 
case rather than facing up to the basic issues and seeking a petition for 
certiorari if this Court should grant the stay. 

The only difference between the facts of the Delta Case and the in- 
stant case is that in the Delta Case the segment in controversy lay entirely 
within the area prescribed by the Board's consolidation order. In the in- 
stant case the segment in controversy representing approximately 13 per- 


cent of the mileage of the total route applied for extends beyond the area 


prescribed by the Board's order by a distance of approximately 241 miles. 
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To hold that the Ashbacker doctrine applies only to sremor's falling en- 
tirely within a magic circle drawn by the Board and does not apply where 
any part of the controverted route extends beyond the circle irrespective 
of the basic economic facts of mutual exclusivity ota substitute rigid 
mechanical test for a test of reasonableness. | 

Such a doctrine would also provide a means whereby the Board 
could subvert the Ashbacker doctrine by a form of administrative "Gerry- 
mandering" in which crucial route segments are exciuied from the pro- 
ceeding by the simple expedient of drawing lines on the map. 

In the United Case, 228 F. 2d 13, the Eastern Case (Case No. 
13,323, CADC 1956) and the Trans-American Case (Case No. 13,606 CADC, 
1956) this Court was confronted with petitions requiring such grandiose 
extensions of the proceeding that to grant them would have unquestionably 
transformed a local proceeding into a massive transcontinental contest. 
There was no reasonable place to draw the line. In addition, in the Eastern 
Case, if not in the others, it was clear that Eastern, through the use of 
retaliatory applications, was engaged in a game of tactical maneuver which 
the Court could hardly encourage by approval. | 

In contrast, an extension to Houston as requested by Petitioner 
here by no Stretch of the imagination would be a transcontinental proceeding. 
As was said by the dissenting members of the Board it would represent 
only a minor extension of the proceeding. 7 

The Respondent's Order No. 10, 600, misconceived Petitioner's 
request by treating the alternatives to consolidating the Dallas-Houston 
segment as the creation of a southern trariscontinental route proceeding. 

The consolidation of the Dallas-Houston segment would not in any 


sense of the word create a southern transcontinental route proceeding. 
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scope of the Court's decision together with its unusual refusal to give the 
Court's doctrine general application, are both inconsistent with the Board's 
present contention that the doctrine would be confined to the bare facts of 
the Delta decision. 

Petitioner is not requesting this Court to determine the question of 
mutual exclusivity. Petitioner is merely asking that the Court require the 
Board to afford the Petitioner a fair and timely hearing on the issue in 
accordance with the Court's determination in the Delta Case. 

On the other hand, it is clear from documents filed heretofore that 
the Board is requesting that the Court decide here and now that the issue of 
mutual exclusivity does not exist. It is Petitioner's position that the facts 
before the Court clearly demonstrate that the issue is a real one and that 
it should not be disposed of by the Board or by this Court without a fair 
opportunity for hearing on the evidence. 


C. The United and Eastern Decisions Are Not Applicable to the 
Present Case 


Despite the underlying refusal of the Board to accept the doctrine 
of the Delta Case, for reasons of tact it naturally has chosen to rest its 
case as far as possible on distinguishing the Delta Case from the instant 
case rather than facing up to the basic issues and seeking a petition for 
certiorari if this Court should grant the stay. 

The only difference between the facts of the Delta Case and the in- 
stant case is that in the Delta Case the segment in controversy lay entirely 
within the area prescribed by the Board's consolidation order. In the in- 
stant case the segment in controversy representing approximately 13 per- 


cent of the mileage of the total route applied for extends beyond the area 


prescribed by the Board's order by a distance of approximately 241 miles. 
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To hold that the Ashbacker doctrine applies only to segments falling en- 
tirely within a magic circle drawn by the Board and does not apply where 
any part of the controverted route extends beyond the circle irrespective 
of the basic economic facts of mutual exclusivity would substitute rigid 
mechanical test for a test of reasonableness. : 

Such a doctrine would also provide a means whereby the Board 
could subvert the Ashbacker doctrine by a form of administrative "Gerry- 
mandering" in which crucial route segments are excluded from the pro- 
ceeding by the simple expedient of drawing lines on the map. 

In the United Case, 228 F. 2d 13, the Eastern Case (Case No. 
13,323, CADC 1956) and the Trans-American Case (Case No. 13,606 CADC, 
1956) this Court was confronted with petitions requiring such grandiose 
extensions of the proceeding that to grant them would = unquestionably 
transformed a local proceeding into a massive transcontinental contest. 
There was no reasonable place to draw the line. In addition, in the Eastern 
Case, if not in the others, it was clear that Eastern, through the use of 
retaliatory applications, was engaged in a game of tactical maneuver which 
the Court could hardly encourage by approval. | 

In contrast, an extension to Houston as requested by Petitioner 
here by no Stretch of the imagination would be a transcontinental proceeding. 
As was said by the dissenting members of the Board it would represent 
only a minor extension of the proceeding. : 

The Respondent's Order No. 10,600, misconceived Petitioner's 
request by treating the alternatives to consolidating the Dallas-Houston 


segment as the creation of a southern transcontinental route proceeding. 





The consolidation of the Dallas-Houston segment would not in any 


sense of the word create a southern transcontinental route proceeding. 
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Since Delta's present routes extend east of Dallas to points including New 
Orleans, Atlanta, Jacksonville, and Miami, (Appendix C) the Board must 
necessarily prohibit Delta from introducing evidence of the public con- 
venience and necessity to be served by proposals for service from Miami, 
Jacksonville, Atlanta and New Orleans to the west to avoid a southern 
transcontinental route proceeding in the present posture of the case. If it 
can do so with Delta, certainly it can preclude the same sort of evidence 
from Petitioner on consolidation of the Dallas-Houston segment. If it can- 
not do this, the proceeding is of course already a southern transcontinental 
proceeding. 

One of the problems in the proper definition of the area for con- 
solidation for competing route applications has been that if the area is ex- 
tended at the request of one applicant a chain reaction of new claims arise 
creating a situation in which a second applicant requesting consolidation 
gets a better claim to consolidation by virtue of the consolidation of the 
first claim. This is not the situation in our case. The extension of the 
proceeding from Dallas to Houston does not give rise to any valid claim 
from Houston to New Orleans or from Houston to any reasonably related 
point. 

While it is true as the Board says that it cannot equalize all the 
variations in route structures preparatory to giving applicants in an area 
proceeding an equal claim for the route in question, this too, confronts 


the Court with the question of reasonableness. The public interest is 


served by having as many competing qualified applicants in a proceeding 


as can be consolidated without undue delay, inconvenience, etc. , looking 


to the selection of the best fitted applicant. To the extent this objective 
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can be achieved, it is submitted the Board does have a duty to equalize 
minor and unusually prejudicial variations in the route structures of com- 
peting applicants. 

When the reasonableness of the modest extension requested by 
Petitioner is balanced against the prejudice created by Petitioner's exclu- 
sion, this case falls under the doctrine of the Delta Case rather than 
United, Eastern, or Trans-American. There is no peusen to make sacro- 
sanct the area defined by the Board and to regard as iuinoasonanta per se 
an application which would extend in a minor degree the area involved. 


III. Petitioner is Being Deprived of its Statutory right to 
Disposition of its application "as speedily as possible” 


Section 401(c) of the Civil Aeronautics Act (52 Stat. 987, 49 


USC 481(c)) provides that applications filed with the Board "shall be set 


for public hearing and the authority (Board) shall dispose of such applica- 


tions as speedily as possible. " : 

The legislative history of the Civil Aeronautics Act indicates the 
intent of Congress that the Board should expedite consideration of applica- 
tions such as Petitioner's. Sec. 401(c), supra, (which in the drafts 
appeared as Sec. 305(c)) originally read:2/ 

"Such applications shall be set for public hearing and the 

Commission shall, insofar as practical, give to the disposi- 

tion thereof preference over all other proceedings pending 

before it under this part, and shall dispose of such applica- 

tions as speedily as possible." (Emphasis supplied) 

The final bill, which became the Civil Aeronautics Act, deleted the 
"insofar as practical" phrase and left the Board with a clear congressional 
mandate to dispose of such applications ''as speedily as possible. " 

1/ Hearings before the Committee on Interstate and Foreign Commerce, 


~ House of Rep. 75th Cong. 1st Session on H.R. 5234 and H.R. 4652, 
March 30, 31, April lst, 2, 7 and 8, 1937, Committee Print, pg. 4. 
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Petitioner's application, filed more than 7-1/2 months prior to the 
complaint of Dallas, was shunted aside and refused consolidation even 
through later filed applications such as that of Delta were consolidated 
into the proceeding. Petitioner's application is now approximately two years 
old and entirely aside from the exclusionary effect of the applications con- 
solidated for hearing in the Dallas to the West proceeding is being unduly 
delayed. As noted above it was certainly "possible" for the Board to con- 
solidated Petitioner's application without undue delay or inconvenience to 
the Board, the parties or the public and the Board made no findings of over- 
riding public convenience or administrative necessity as a basis for delaying 
Petitioner's application and preferring later filed ones. 

Considering the prejudicial or exclusionary effect of the applications 
consolidated upon Petitioner's application, a failure to get a hearing at this 
time will obviously result in a long and indefinite delay in hearing Peti- 
tioner's application. 

It is recognized that Sec. 1001 confers upon the Board authority to 
“conduct its proceedings in such manner as will be conducive to the proper 
dispatch of business and to the end of justice,"* and that some administrative 
discretion must be permitted to the Board in carrying out the Congressional 
mandate of hearing applications "as speedily as possible."" Here, however, 
there was no exercise of administrative discretion in the balancing of 
Petitioner's right to a hearing "as speedily as possible” against the delay 
and inconvenience to the Board, the parties and the public for the simple 
reason that the Board did not consider Petitioner's request for the inclusion 
of its Houston-Dallas segment. Instead it treated Petitioner's request as 
- asking for a transcontinental proceeding -- a request which Petitioner did not 


make. 
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The Board's action would be improper in a Caselwiiere the pre- 
ferred apieations did not conflict but in this case where the Board's 
action not only delays but actually excludes the Petitioner's application, 
the Board's failure to consider the issue is flagrantly erroneous calling 
for prompt remand. | 

IV. 

The orders complained of are sufficiently final for review. 

Petitioner has a right to a comparative hearing and a right toa 
hearing as speedily as possible. The Board's Orders in question have 
denied both of those rights. The Board is on the wrong procedural track 
and any substantive decision ultimately stemming from this illegally 
constituted proceeding would be harmful to Petitioner and reversable 
upon review. Petitioner already has been deprived of a hearing and 
nothing is to be gained by permitting the Board to oo on an illegal 
proceeding with the attendant delay, expense, and hardship to the parties, 
the Board, and the public. ; 

In the light of the Board's blunt expression of disapproval of 
this Court's interpretation of the procedures required by the Ashbacker 
doctrine, supra, there is no prospect of the Board's repenting and 
according to Petitioner procedures required by the Delta Case, supra, 
without specific direction from the Court. 

This Court has declared that "there is no doctrine that all admin- 
istrative orders which are interlocutory in form and pecans are not 
reviewable. '' Delta Airlines, Inc. v. CAB, supra, p. 22, and that "final' 
in this connection does not mean a mere last in chronological sequence. 
Seaboard and Western Airlines, Inc. v. CAB, 86 App. D. C. 9; 181 F.. 2d 


777, 779 (1949). 
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The "impact" of the Board's Orders on Petitioner is direct, im- 
mediate, substantial and serious. The Board's Orders are, therefore, 
sufficiently final for review. Isbrandtsen Co., Inc. v. United States et al., 
93 Appeals D. C. 293, 211 F. 2d 51, 55 (1954); Music Broadcasting 
Company v. FCC , 95 Appeals D. C. 12, 217 F. 2d 339, 343 (1954); 
Phillips Petroleum Company v. FPC, (C. A. 19, 1955), 227 F. 2d 470. 


The very thrust of Petitioner's case is that if he were precluded 


from judicial review at this time, it would be impossible to gain relief 


Since the proceeding would have been concluded and only the "corpse" of 
petitioner's Docket 7159 would remain. There could, at that stage, be 
no determination, but rather only academic discussion, of the merits of 
Petitioner's plea that its application be disposed of "as speedily as 
possible" and any hearing on Petitioner's Houston-West_application. 
within the reasonable future would be foredoomed to failure. 
As the Supreme Court said in Scripps-Howard v. Federal Com- 

munications Commission, 316 U. S. 4, 9-10 (1942): 

"No Court can make time stand still. The circumstances 

surrounding a controversy may change irrevocably during 

the pendency of an appeal, despite anything that a Court 

can do." 

"***if the administrative agency has committed errors 

of law for the correction of which the legislature has 

provided appropriate resort to the Courts, such judicial 

review would be an idle ceremony of the situation were 

irreparably changed before the corrections could be 

made ***" 

Petitioner's request here is that it be accorded the type of com- 

parative hearing which this Court prescribed in the Delta Case -- namely 
that the hearing on Petitioner's application be had now rather than after 


the Board has made its determination to award the route to a competing 





applicant. 
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In treating the same type of issue in Delta, this Court found that 
the Board's Orders did deny Delta a right to comparative hearing and in 
explaining the right, this Court said (228 F. 2d at page 22): 

"The Court (the Supreme Court in the Ashbacker case) 

was concerned with a right to a hearing, not merely the 

rendition of decision. Requirement for comparative pro- 

ceeding means all the give and take of contesting parties, 
including cross-examination, rebuttal, participation in 
prehearing proceedings, objections, briefs and pzeumsats 

as contesting parties." | 

In the instant case should the competing eee of the other 
carriers be granted there would be no room left for Petitioner and a 
later hearing on Petitioner's application would be little more than an 
idle gesture. Even a denial of the applications of the other carriers 
would increase the burden which Petitioner would be forced to carry, 
since Petitioner would be seeking the precise authority which the Board 
would have already denied the other carriers. No matter what the out- 
come of the present proceeding as presently constituted, the Board 
would be fundamentally influenced by the impression Sansa from its 
earlier consideration of the applications of the other carriers, in any 
subsequent proceeding. : 

It has been suggested that the Board may deny all the applications 
and that, therefore, petitioner should await the final decision before re- 
view. The Board's history precludes such a conclasida but if such a 
decision were forthcoming, a later hearing on petitioner's application 
would have no opportunity for success as discussed above. Moreover, 
the mere possibility of such a result does not preclude petitioner from 
its right to prompt judicial review. Levers v. Anderson, 326 U. S. 

219 (1945). : 
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CONCLUSION 


In conclusion, it is respectfully submitted that the Board's 


Ordersherein discussed should be set aside, and that the case should 
be remanded for further proceedings consistent with this Court's 


opinion. 


John W. Cross 


Richard A, Fitzgerald 


Clayton L. Burwell 


920 Southern Building 
Washington 5, D. C. 


| Attorneys for Plaintiff 
Dated: 
May 8, 1957 





¥)222034 S$4L 

quasas Old pazaaas ing 
40g paytddy a3ncy 
=e 303 Gariddy SBLNOU 
eames GBZROHUTY S3LNO"U 


oak 
"OME SINITUIY TUMOILYN 


APPENDIX A 


z 
: 
B 
< 
: 


7596 et al, 


C.A.B. Docket No. 





APPENDIX B 


WEST SERVICE CASE, DOCKET NO. 7596 et.al. 


REPRODUCTION OF EXHIBIT BNF-28 FILED BY BRANIFF AIRWAYS IN DALLAS 


BNF-28 
Page 1 


DOCKET 7596 et al 
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1 Order No. E-10600 


436 UNITED STATES OF AMERICA 
! CIVIL AERONAUTICS BOARD 
a WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 10th day of September, 1956 





In the matter of the ) ! 
) Docket No. 7596, et al. 
DALLAS TO THE WEST SERVICE CASE ) 


ORDER CONSOLIDATING APPLICATIONS AND 
GRANTING PETITIONS FOR LEAVE TO INTERVENE 


At the direction of the Board, the Chief Examiner assigned a pre- 
hearing conference in Docket No. 7596, the complaint and petition of the 
City of Dallas, Texas, in the matter of adequacy of trunkline air service 
between Dallas and points west of Dallas in the states of Texas, Arizona, 
New Mexico, Nevada, and California. Motions have been filed for 
consolidation of the following applications for disposition in the instant 
proceeding: American Airlines, Inc. , Docket No. 7962; Braniff Airways, 
Inc. , Docket No. 7150; California Eastern Aviation, Ine. , Docket No. 
7959; Central Airlines, Inc., Docket No. 7985; Continental Air Lines, 
Inc. , Docket No. 7162; Delta Air Lines, Inc., Docket No. 7955; Eastern 
Air Lines, Inc. , Docket No. 7153; Frontier Airlines, Inc. ,» Docket No. 
7960; City of Houston, Texas, Docket No. 7984; City of Lubbock, Texas, 
Docket No. 7949; National Airlines, Inc., Docket Nos. 7159 and 7990; 


Trans-American Airlines, Docket Nos. 7869 and 7977; Trans-Texas 





points because the public interest requires re-examination of the needs 
for such trunkline service and because the consolidation of such applica- 
tions is required as a matter of law under the Achbecker doctrine. 2/ 
Expansion of the proceeding to include issues of transcontinental service, 
of service to the Pacific Northwest, of service to points east of Dallas, 
and of including applications of local service carriers is opposed by the 
City of Dallas and several movants for consolidation of applications 
conforming generally to the area involved in Docket No. 7596. 

As an alternative to enlarging the case to include all of the fore- 
going applications, suggestions were offered for including limitations 
on any new service with respect to flights operating through or over 
Dallas and flights operating between Los Angeles and San Francisco- 
Oakland. Even the applicants who would expand the proceeding to con- 
sider transcontinental routes between the Southeast and the West Coast 
suggest some restriction on the area of the case in oon to keep it from 
involving virtually the entire United States. : 

As heretofore noted, this proceeding was initiated on the basis of 
a complaint of the City of Dallas seeking additional service between it 
and certain points to the west. Any enlargement of the proceeding to 


encompass transcontinental service, even if limited to a southern 


2/ Ashbacker v. F.C.C., 326 U.S. 327 


transcontinental route, would greatly expand the scope of the proceed- 
ing and would inject new issues which would overshadow the question of 
the need of Dallas for additional trunkline service to western points. 
The immediate need, in the Board's opinion, is for a consideration of 
the question of whether the public convenience and necessity require 
the establishment of additional trunkline service between Dallas and 
California via points located between them. Not only can this question 
be disposed of by the Board without consideration of the much broader 
questions inherent in the proposals for transcontinental routes, but 
such a limitation of the issues is necessary if decision on the basic 
question with which we are here concerned is to be disposed of without 
the delays that would be inherent in an expansion of the proceeding to 
convert it into a transcontinental route case. Under the circumstances, 
we find that it would not be in the public interest to enlarge the instant 
proceeding to include proposals for new transcontinental routes via 
Dallas or other Texas points. 

We also conclude that the Dallas to the west proposals that we 
have decided to consider here are not mutually exclusive of the other 
applications for which consolidation is sought requesting new transcon- 
tinental routes. While a number of alleged Ashbacker problems are 


raised by the motions to consolidate, they are exemplified by the proposals of 


National and Eastern to consolidate their applications proposing service 
between Florida and other southeast points and the West Coast. These 
carriers assert that an extension of either Delta or Braniff, for example, 
to the West Coast would enable those carriers to offer one-company or 
one-plane service from the cities they serve east of Dallas to the West 
Coast or from Houston to the West Coast and would preclude a subse- 
quent granting of the Eastern or National proposals. Conceding that 
Delta and Braniff by reason of their existing Suehorivations from Dallas 
to the east have a certain advantage over some of the other applicants 
for Dallas to the west service not possessing such routes, as we have 
pointed out, this is "one of those instances where such an advantage is 
inherent in the proposal of that applicant by virtue of its existing 

route. . . a rather common situation in new route cases before the 
Board... ." We cannot find upon examination of the facts and circum- 
stances present here that the advantage possessed a certain carriers 
as a result of their existing routes or the prejudice that would result to 
an applicant whose application for services outside the area we are 

here considering is excluded is of such a nature or extent as to warrant 


a conclusion that the applications are mutually exclusive and to require 


an expansion of the proceeding to include consideration of proposals 





for southern transcontinental routes. 3/ In any event, the parties to 
this proceeding will have a full opportunity to attempt to establish on 
the record in the proceeding that the granting of one or more of the 
applications consolidated herein would as a matter of economic fact 
| preclude the granting of an application or applications that the Board 
has refused to consolidate and that, accordingly, the Board cannot 
dispose of the Dallas to the west proposals without giving contemporaneous 
consideration to the excluded applications. 

Thus far our consideration has been directed to applications 
proposing new southern transcontinental routes. However, what has 
been said is equally pertinent to the applications that propose transcon- a 
tinental routes between such eastern points as Boston, New York, and 
Washington and the West Coast via Texas. It might be noted in passing 
that even certain of the carriers who assert that the Board as a matter 


of law must consolidate their southern transcontinental proposals at 


-3/ In considering the Ashbacker contentions of the parties, we have < 
~ done so on the assumption that any award that might come out of 

the proceeding would be that which would lend the most support to 

the contentions of the parties raising Ashbacker. Of course, the 

Board at the conclusion of the proceeding might find that the public « 
convenience and necessity require denial of all of the applications 
for new Dallas to the west authority or require a limited or partial 
award. Should this happen, any Ashbacker problems that might 
otherwise exist would be eliminated or would be based on facts and 
circumstances concerning which we can merely speculate at the 
present time. 


the same time suggest that the question of service peoween New York 
and other northeastern points and the West Coast be excluded from the 
case in order to prevent a proceeding encompassing practically the 
entire country. As we view the matter, the situation with respect to 
proposals for transcontinental routes to the northeast is Substantially 
the same as that presented by the proposals for southern transcontinental 
routes, and if the Board were required as a matter of law to consolidate 
the latter it wouldalsobe required to include the ponies: However, as 
in the case of the southern transcontinental proposals we conclude that 
the Dallas to the west proposals we are consolidating are not mutually 
exclusive of the proposals for northeast-West Coast transcontinental 
routes via Texas points. | 

One further matter that requires consideration in this connection 
is the question of whether the Board should so define the issues in the 
proceeding as to require that any award that might be made to a carrier 
possessing routes from Dallas to eastern points onan a restriction 
on the through service that might be rendered between points west of 
Dallas and points east thereof. 

The situation here presented by the beyond terminal aspects with 
respect to Dallas is similar to that which was present in the New York- 
Chicago Case, Docket No. 986, et al. , decided November 14, 1955, the 


Great Lakes-Southeast Service Case, Docket No. 2396, et al., Order 





No. E-9734, and the St. Louis-Southeast Service Case, Docket No. 
7735, et al., Order No. E-10304, wherein the Board adopted a manda- 
tory stop requirement as an appropriate limitation. More severe limita- 
tions have been applied in the Denver Service Case, Docket No. 1841, 
et al., and in the New York-Florida Proceeding, Docket No. 3051, 
et al., but rather than prescribing a requirement that all flights on any 
Dallas-west route which may be authorized as a result of this proceed- 
ing should either originate or terminate in Dallas, we will impose a 
mandatory stop requirement at this time without prejudice to the right 
of the parties to renew requests for a more stringent limitation ata 
later stage in the proceeding and to advance in the course of the hearing 
appropriate evidence which may reflect a necessity for the adoption of 
a more stringent limitation in a final decision by the Board. 

We further find that as a matter of law the Board need not, and as 
a matter of discretion should not, expand the proceeding to include 
therein proposals for new or improved service to Seattle and Portland 
or between points on the West Coast. The inclusion of the proposals to 
serve Seattle and Portland, in addition to injecting the issue of Dallas- 
Seattle-Portland service, which is not requested in Docket No. 7596 but 
in fact is opposed by the City of Dallas, would also raise the question of 
additional service along the West Coast between Seattle-Portland, on 


the one hand, and San Francisco and Los Angeles, on the other. The 
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issue of such service is entirely unrelated to the issues in Docket No. 
7596. Expansion of the proceeding to include this issue would unduly 
delay the proceeding and make necessary a further onesie conference 
so as to fix under the Board's Rules of Practice a time limit for submit- 
ting proposals for the inclusion of other applications which might be 
affected by such an expansion. : 

TWA's request in Docket No. 7957 would oe into issue the 
question of local turn-around service between Los Angeles, on the one 
hand, and San Francisco-Oakland, on the other. The Same issue is 
also raised by a number of other applications. We find that considera- 
tion of the issue of turn-around service between Los Angeles and San 
Francisco-Oakland is neither necessary nor desirable in this proceeding; 
that it would inject new issues and might require further prehearing 
conference or time for submission of proposals for fceision of other 
applications. Accordingly, we will prescribe a limitation to the effect 
that flights on any Dallas to the west route which may be authorized in 
this proceeding which serve California points must eae or termi- 
nate at Dallas or a point east or south thereof. This limitation would 
not preclude operation of turn-around service between Dallas and El 
Paso, Lubbock, Amarillo, or Albuquerque, for instance, which cities 
are named in Docket No. 7596 as points to which Dallas needs additional 


- = | 
trunkline service. 


10 


Finally, we conclude that the applications of Frontier Airlines, 
-Trans-Texas Airways, and Central Airlines in Docket Nos. 7960, 7938, 
' and 7985, respectively, proposing local air service in the area under 

consideration and the applications of the trunkline carriers proposing 
trunkline service are not mutually exclusive and that the motions of 
Frontier, Trans-Texas, and Central to consolidate their applications 
should be denied. This action conforms with the policy of the Board 
which has been followed under similar circumstances where applications 


of local service carriers are not included in proceedings such as this 


_ which are directed entirely to the consideration of the trunkline air 


service needs. Service of the character proposed by these local service 
_ carriers can be more appropriately considered in a separate proceeding 
directed to the needs of a specific area, and it has been the practice of 
the Board to maintain this distinctionand assign such for separate 
hearing. 
Petitions for leave to intervene in Docket No. 7596 have been 
filed by United Air Lines, Inc.; Trans-Texas Airways, Inc.; Bonanza 
Air Lines, Inc.; the City of El Paso, Texas; the City and Chamber of 
- Commerce of Amarillo, Texas; the City and Chamber of Commerce of 
Fort Worth, Texas; the Los Angeles, California, Chamber of Commerce; 
the Tucson Airport Authority; the City and County of San Francisco, 


California; and the City of Phoenix, Arizona. The petitioners have 
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alleged matters which appear to warrant granting of their petitions for 
leave to intervene, and accordingly, they will be granted. At the same 
time, Frontier Airlines and Central Airlines, whose motions for con- 


solidation of applications for hearing and decision herein are denied, 


will also be granted leave to intervene in the proceeding. 


ACCORDINGLY, IT IS ORDERED: 

1. That the following applications be and they ‘hereby are con- 
solidated for hearing and decision with Docket No. 7596: Braniff Airways, 
Inc. , Docket No. 7150; Continental Air Lines, Inc. ,. Docket No. 7162; 
Delta Air Lines, Inc., Docket No. 7955; City of Lubbock, Texas, 
Docket No. 7949; and Western Air Lines, Inc. , Docket No. 7951; and 

A. That the portion of the application of American Airlines, 
Inc. , Docket No. 7962, which requests extension of route No. 4 beyond 
the present terminal point San Francisco to Seattle via Portiand be 
severed from Docket No. 7962 and assigned Docket No. 8205 and that 
Docket No. 7962 as it remains be consolidated for hearing and decision 
with Docket No. 7596; : 

B. That paragraph 1A of the application of California Eastern 
Aviation, Inc. , Docket No. 7959, be severed, assigned Docket No. 
8206, and consolidated for hearing and decision with Docket No. 7596; 

C. Pursuant to the request of Eastern that the Board consoli- 


date "for hearing all or appropriate parts of its application under 
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Docket No. 7153 as may be required in the sound exercise of the Board's 


discretion or as a matter of law," that portion of Docket No. 7153 which 
requests that Eastern be granted authority to transport persons, property, 
and mail by air from Dallas to San Francisco and Oakland via Fort 

Worth, El Paso, Amarillo, Albuquerque, Tucson, Phoenix, Las Vegas, 
San Diego, Los Angeles, San Bernardino, and Fresno be severed from 
Docket No. 7153, assigned Docket No. 8207, and consolidated for hearing 
and decision with Docket No. 7596; 

D. That portion of National's application, Docket No. 7159, 
which proposes service from Dallas to San Francisco-Oakland via Fort 
Worth, El Paso, Albuquerque, Phoenix, Tucson, Las Vegas, San Diego, 
and Los Angeles be severed from Docket No. 7159, assigned Docket 
No. 8208, and consolidated for hearing and decision with Docket No. 

7596; 

E. That the portion of Trans-American's (North American's) 
application in Docket No. 7977 which requests a certificate for trans- 
portation of persons, property, and mail between San Francisco and 
Dallas via Los Angeles, Las Vegas, Phoenix, Tucson, Albuquerque, El 
Paso, Amarillo, and Forth Worth be severed from Docket No. 7977, 
assigned Docket No. 8209, and consolidated for hearing and decision 


with Docket No. 7596. 
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2. That there will be attached to any new services authorized as 
a result of this proceeding a requirement that insofar as they may be 
provided with flights operated between points east or south of Dallas 
on existing routes, such flights must make a scheduled stop at Dallas, 
and subject to the further requirement that flights serving California 
points on new routes authorized as a result of this proceeding must 
also serve Dallas, Texas. The foregoing qa are without 
prejudice to any parties to advance at the hearing Sere material 
bearing on the need for more stringent limitation or to request more 
stringent limitations on services that may be aperated under any 
authority granted as a result of this proceeding. | 

3. That the motions of Trans World Airlines, Inc. , for consolida- 
tion of Docket No. 7957, of the City of Houston, Texas, for consolidation 
of Docket No. 7984, of Trans-American (North Mees for consolida- 
tion of Docket No. 7869, of Frontier Airlines for consolidation of 
Docket No. 7960, of Central Airlines for consolidation of Docket No. 
7985, of Trans-Texas Airways for consolidation of Docket No. 7938, 
and of National for consolidation of Docket No. 7990 He and they hereby 
are denied and that motions filed herein by the Bureau of Air Operations, 
of Eastern Air Lines, National Airlines, American Ajirlines, and of 
Trans-American (North American) insofar as they acer expansion of 


the proceeding beyond that encompassed in Docket No. 7596 and the 


applications listed in paragraph 1 above be and they hereby are denied. 
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4. That the petitions of United Air Lines, Inc. , Trans-Texas 
Airways, Inc.; Bonanza Air Lines, Inc.; the City of El Paso, Texas; 
the City and Chamber of Commerce of Amarillo, Texas; the City and 

Chamber of Commerce of Forth Worth, Texas; the Los Angeles, 
California, Chamber of Commerce; the Tucson Airport Authority; the 
City and County of San Francisco, California; and the City of Phoenix, 
Arizona, for leave to intervene be and they hereby are granted, and 
further that Central Airlines and Frontier Airlines be granted leave to 
intervene in this proceeding. 

By the Civil Aeronautics Board: 

/s/ M.C. Mulligan 


M. C. Mulligan 
Secretary 


(SEAL) 


Vice Chairman Adams and Member Minetti filed the attached 


statements of concurrence and dissent. 
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VICE CHAIRMAN ADAMS CONCURRING AND DISSENTING: 

I agree with much of the majority decision. We should not allow 
this proceeding to be turned into a contest for routes'that would virtually 
span the length and breadth of the country. The Ashbacker principle 
does not legally compel this result and practical necessities render it 
forbidding. | 

I believe, Ree that the proceeding could and should be made 
a little broader than the majority has constituted it, by the addition of 
Houston, Texas, and New Orleans, Louisiana, as terminal points. 
These two cities should be added not only because of their own consid- 
erable strength as terminal points, but also Baconasictey are the largest 
cities at the southwestern ends of the respective route systems of Eastern 
Air Lines and National Airlines, both of which carriers have for many 
years hada strong and understandable interest in extending their 
operations westward. The principles of justice and public interest that 
would be served by such an inclusion would, in my opinion, outweigh 
the disadvantage of a comparatively minor Broaden of the pro- 


ceeding. 


/s/ JOSEPH P. ADAMS 
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MEMBER MINETTI CONCURRING AND DISSENTING: 

While I agree with the majority's action in excluding from this 
proceeding those carrier applications which contemplate service to the 
Northeast and to the Northwest, unlike the majority, I would consolidate 

for hearing with this petition those applications which would permit 
consideration of a route from Florida to the West or, at the least, 
those which contemplate service from Houston to the West. 
Like the majority, I am of the opinion that the Ashbacker doctrine!’ 
does not require us to consider a southern transcontinental route or 
additional service to the Northwest or Northeast in this proceeding. 
Apart from Ashbacker, however, sound administration of the act, in 
| my Opinion, weighs against the majority's exclusion of southern trans- 
continental route applications from this proceeding. 
The data submitted by Bureau Counsel in support of his motion to 
expand the proceeding indicate a marked growth since 1951 of Florida- 
California traffic and lend strong support to the view that single-carrier 
‘service between Florida and California is now feasible and desirable. 
The majority is not in disagreement as to the present desirability 
of single-plane or single-carrier Florida-California service but rather 


finds that the issue need not be considered as a matter of law. Apart 


1/ Ashbacker Radio Corp. v. FCC, 326 U.S. 377 (1945). 





LZ 


from legal considerations, however, no one can discount the possibility 
that the successful carrier in this proceeding will be the ultimate 
recipient of a southern transcontinental route award, particularly since 
either Delta or Braniff would, by acquisition of a Dallas-California 
route, complete a chain of routes spanning the continent. These 
carriers, by virtue of present authorizations from Dallas to the East, 
and the traffic-generating possibilities of those eithobinations: possess 
a considerable advantage in this proceeding over saa eome Eastern 


and National who currently serve or are authorized to serve Houston 


rather than Dallas and who, for that reason, are unable as fully to 


demonstrate the support which their traffic from the East would lend 
to a Dallas-California route. In my view, the factors which might 
recommend a carrier for a southern pane contmentat route award may 
not be those which would dictate the selection of a carrier for service 
from Dallas to the West. The majority's limitation of the issues in 
this proceeding, however, tends to merge those factors by placing a 
premium on a present authorization to serve Dallas. : 

Another persuasive argument for expanding this proceeding, at 
least to the extent of including air service from Houston to the West, is 
the pendency of a petition by that city for an ieaaeation of the adequacy 
of its air service to the West Coast. Since Houston, ‘unlike Dallas, does 


not currently enjoy the benefits of either transcontinental interchange 
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service or single-carrier West Coast service, the results of this 
proceeding as defined by the majority can only serve to improve the 
air transportation position of Dallas passengers vis-a-vis that of the 
Houston travelling public. Failure to include service from Houston to 
the West as an issue in this proceeding is, in my view, unreasonable 
when the slight expansion of scope of this proceeding which would be 
effected thereby is weighed against the advantages denied the Houston 


travelling public. 
/s/ G. JOSEPH MINETTI 


Order No. E-11020 
737 Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C., 
on the 11th day of February, 1957 


x KK *K * 


ORDER ACTING ON PETITIONS FOR RECONSIDERATION 
AND PETITIONS FOR LEAVE TO INTERVENE 


Order No. E-10600, dated September 10, 1956, granted and denied 
motions for consolidation of applications in the instant proceeding. 
Petitions seeking reconsideration and revision of that order have been 
filed by California Eastern Aviation, Inc.; Eastern Air Lines, Inc. ; 


National Airlines, Inc.; Frontier Airlines, Inc.; Bonanza Air Lines, 
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Inc. ; the City of Houston, Texas, and the Houston Ghamber of Com- 
merce; and the Tucson Airport Authority of Tucson, Arizona. 1/ 

Answers to these petitions have been filed by American Airlines, 
Inc. ; Braniff Airways, Inc. ; Continental Airlines, Inc.; Delta Air Lines, 
Inc.; and the City of Dallas, Texas, and the Dallas Ghaniber of Com- 
merce. | 

On November 9, 1956, Southwest Airways Co. filed a motion for 
consolidation of its application, Docket No. 7807, into the proceeding 
in the event Bonanza's request for reconsideration to consolidate its 
applications, Docket Nos. 7600 and 7802, into this proceeding is granted. 

Eastern, National, the City of Houston and the Tucson Airport 
Authority contend that the Board should reconsider Order No. E-10600 
and broaden the scope of the proceeding to include applications proposing 
southern transcontinental service, or proposals to extend service from 


Houston and/or New Orleans to the West Coast. They assert that 


1/_ Petitions filed by the City and Chamber of Commerce of Tampa, 

~ Florida, the Pinellas County, Florida, and the St. Petersburg and 
the Clearwater Chambers of Commerce were not timely filed. 
Moreover, these petitioners, as is true of the San Antonio, Texas, 
Chamber of Commerce, which filed a petition timely, are not 
parties to the case; they do not represent any points named in 
applications consolidated into the proceeding; they had no motions 
denied by Order No. E-10600 and are not proper parties under the 
Board's Rules of Practice for filing motions or petitions requesting 
modification of Order No. E-10600. Bheretone: the petitions will 
be dismissed. 
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refusal to expand the case to include such matters is discriminatory 
against southeastern cities; is prejudicial treatment of their applica- 
tions; ignores the public interest; and is in violation of the Ashbacker 
doctrine. 2/ Eastern and the City of Houston also request that the Board 
hear oral argument on their petitions. 

American, Braniff, Continental, Delta and the City of Dallas in 
answer state that the petitioners have presented no new matters but 
merely restate arguments previously made and fully considered by the 
Board in issuing Order No. E-10600. 

The general arguments advanced by Eastern, National and 
the City of Houston as requiring reconsideration of Order No. E-10600 
and expansion of the scope of the proceeding were known to and consid- 
ered by the Board in issuing the order as is apparent from reading 
Order No. E-10600. In that order the Board found that limitation of 
the issues is necessary if decision on the basic question of whether the 
public convenience and necessity require establishment of additional 
trunkline service between Dallas and California via points located 
between them is to be disposed of without the delays that would be 
inherent in an expansion of the case into a transcontinental route case. 


The Board also found that the applications which it consolidated for 


2/  Ashbacker v.F.C.C., 326 U.S. 327. 
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hearing in the proceeding are not mutually exclusive of the applications 
for transcontinental service for which consolidation was sought. cf: 
Eastern Air Lines, Inc. v. Civil Aeronautics Board, C.A.D.C., Case 
No. 13,323, decided December 6, 1956. The arguments of petitioners 
against these conclusions are mostly repetitive of Tessar and arguments 
previously urged in behalf of hearing Ecanseoninensn route applications 
and the claim that limitation of the scope of the proceeding to that 
defined in Order No. E-10600 is violative of the Menpaccer doctrine. 
We have examined the petitions, considered the arguments and find no 
necessity for hearing oral argument on the petitions. Likewise, we 
find no new matters:not previously known to and considered by the Board 
which require or warrant expansion of the scope of the proceeding to 
include the issues and points urged by the petitioners. 

One matter raised by the various petitions warrants comments. 
National, Eastern, and the City of Houston all contend that there is no 
justification for hearing the petition of the City of Dallas before hearing 
certain prior filed applications proposing Houston to the West service. 
As a matter of fact, the petition of the City of Houston was filed after 
the Dallas petition and the applications which Eastern and National seek 
to have consolidated were filed only a few months prior to the Dallas 


petition. Therefore, the present case does not involve a situation in 


which the Board is giving a recently filed application priority over 





22 


petitions or applications that are much older or that have been awaiting 
action on the Board's calendar for a long period of time. However, 
apart from this, the City of Dallas has generated substantially more 
traffic to the West Coast than have either Houston or New Orleans, and 
we reaffirm our belief that notwithstanding New Orleans' and Houston's 
present lack of single-plane service to the West, consideration of the 
needs of Dallas for improved service should be given priority of hearing. 
Our action in considering now the question of whether there is a need / 
for improved service from Dallas to the West will not, of course, pre- 

clude or otherwise substantially affect the grant of additional authoriza- 
| tions for improved services between either New Orleans or Houston and 

the West when proposals for such services are heard. . 

In Order No. E-10600 the Board found that applications which 

local carriers urged be heard in this case should be considered in 
separate proceedings directed to the need of a specific area. We find 
nothing in the petitions of Bonanza and Frontier which requires recon- 
sideration and consolidation of their applications into this proceeding. 
Accordingly, the petitions of Bonanza and Frontier are denied insofar 
as they request. consolidation of certain applications herein and the 
motion of Southwest Airways for consolidation of certain applications 


herein in event Bonanza's application is included is also denied. 
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clause of the application as filed is incorporated into the severed 
portion constituting the newly docketed application. In order to remove 
California Eastern's uncertainty the ''Catchall" clause and "'General 
Prayer" of its application filed as Docket No. 7959 are considered 
incorporated into and made part of its application, Docket No. 8206, 
consolidated herein. The same is true with respect to other applica- 
tions which were severed from applications as originally filed, assigned 
new docket numbers and consolidated herein. : 

In Order No. E-10600 the Board in denying motions of Frontier 
and Central Airlines for consolidation of applications granted them leave 
to intervene in the proceeding but inadvertently failed to grant the same 
status to Trans World Airlines in denying its motion for consolidation. 
As TWA serves several of the points involved in this proceeding and 
service between some of its points might be duplicated as a result of 
the proceeding TWA will be granted leave to intervene in the proceeding. 
Petitions for leave to intervene by the Albuquerque Chamber of Com- 
merce, by the City and Chamber of Commerce of Las Vegas and the 
Clark County Board of Commissioners, by the City and Chamber of 
Commerce of Midland, Texas, by the San Francisco Chamber of Com- 
merce and by the Oakland Chamber of Commerce will also be granted. 


On October 22, 1956, there was filed a "Motionof the City and 


Chamber of Commerce of Forth Worth for Clarification of Consolidation 
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_ Order” which requests clarification of Order No. E-10600 "so as to 
_ make clear that the requirements of paragraph 2 of the aforesaid order 
with respect to a mandatory stop at Dallas, Texas, may be satisfied by 
service to the Fort Worth International Airport.'' Referring to the 
Investigation of Adequacy of Service to Forth Worth, Docket No. 7382, 
the document asserts that if all new through flights into the Dallas-Fort 
‘Worth area resulting from the present proceeding are required to serve 
Dallas and such service is restricted to Love Field the discrimination 
against the area now being investigated in Docket No. 7382 would be 
further aggravated. The City of Dallas filed an answer urging dismissal 
of the Forth Worth document. 

If, as appears to be the case, the motion seeks to inject the issue 
of selection of airport to serve a designated "point," it is, of course, 
premature and inappropriate in a "route" proceeding, and must be 
denied. If, on the other hand, the motion was intended as a request to 
expand the issues presently encompassed in the proceeding concerning 
the designation of a "point" (Cf. City of Dallas v. Civil Aeronautics 
Board, 221 F. 2d 501 (C.A.D.C., 1954), cert. den. 348 U.S. 914 (1955), 
it is untimely filed and must be dismissed. 3/ 

3/ Since some of the applications in the proceeding seek both Dallas 
and Fort Worth as "points," it is clear that a result similar to 


the one in the Dallas case could be reached here. However, to 
receive evidence on the question of the use of Carter Field to serve 


t 
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Although the motion of Fort Worth must be denied, we have on 
our own initiative as a result of further consideration of the scope of 
the issues in the proceeding concluded that the requirements of paragraph 
2 of Order No. E-10600 should be modified so as to permit a more 
flexible restriction to be made applicable to any service which may be 
authorized herein. In view of the short distance between Dallas and 
Fort Worth, as a practical matter service to Fort Worth would be 
virtually precluded on flights which would be required to stop at Dallas. 
We will, therefore, amend paragraph 2 to provide for a mandatory stop 


at Dallas or Fort Worth and to provide that flights serving California 


3/ Continued -- 
both Dallas and Forth Worth would obviously inject issues of local 
rivalry and competition and would undoubtedly greatly prolong the 
proceeding and delay its completion. To do so wouldin our judgment 
be contrary to the public interest, and not conducive to the proper 
dispatch of the Board's business and to the ends of justice, particu- 
larly since it is highly unlikely that in a proceeding involving long- 
haul service proposals the grant or denial of any application to 
serve Forth Worth will turn upon the imposition of a requirement 
that service to Dallas shall be through Carter Field. We think, 
therefore, that the Examiner properly ruled at the prehearing 
conference (one of the purposes of which is to define and limit the 
issues) that he would not receive evidence ae to airport 
selection or designation. 

We recognize, of course, that if the applications to serve Fort 
Worth are denied on grounds which may not be applicable to service 
to Dallas-Fort Worth through Carter Field, it may be necessary 
or desirable, depending upon the showing made at that time, to 
reopen the record to receive further evidence on that question. 
Obviously, however, we need not and cannot decide that question 
now. : 
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points*/ must also serve Dallas or Fort Worth. Such modification in 
our judgment does not impair the purpose of paragraph 2. Needless to 
say, the parties to the proceeding may seek the adoption of a more 
stringent limitation in the final decision by the Board. 

ACCORDINGLY, IT IS ORDERED: 

1. That the scope and issues of the above-entitled proceeding as 
heretofore found be, and they are, hereby revised so as to eliminate 
issues regarding the need for air transportation between the cities of 
(a) San Diego and Las Vegas, (b) Phoenix and Las Vegas, (c) Phoenix 
and Albuquerque, and (d) Tucson and Albuquerque. 


2. That paragraph 2 of Order No. E-10600 is amended to read 


as follows: 


"2. That there will be attached to any new services 
authorized as a reSult of this proceeding a require- 
ment that insofar as they may be provided with 
flights operated between points east or south of 
Dallas on existing routes, such flights must make 
a scheduled stop at'Dallas or Fort Worth, and subject 
to the further requirement that flights serving two 
or more California points on new routes authorized 
as a result of this proceeding must also serve 
Dallas or Fort Worth, Texas. The foregoing 
requirements are without prejudice to any parties 
to advance at the hearing appropriate material 
bearing on the need for more stringent limitation 
or to request more stringent limitations on services 


4/ In order to avoid misunderstanding it should be noted that the limita- 
tion with respect to service to California points would be applicable 
only to flights which serve two or more California points. 
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that may be operated under any authority granted 
as a result of this proceeding. " 


3. That, except to the extent herein granted, the petitions for 
reconsideration filed by Bonanza Air Lines, Inc., Frontier Airlines, 
Inc. , California Eastern Aviation, Inc. , Eastern Air Lines, Inc. , 
National Airlines, Inc. , the City and Chamber of Commerce of Houston, 
Texas, and the Tucson Airport Authority of Tucson, Arizona, be, and 
they are, hereby denied; that the motions filed by Southwest Airways 
Company and by the City and Chamber of Commerce of Fort Worth, 
Texas, be, and they are, hereby denied; that the petitions filed by the 
Chamber of Commerce of San Antonio, Texas, by the City and Chamber 
of Commerce of Tampa, Florida, by Pinellas County, Florida, by St. 


Petersburg Chamber of Commerce, and by the Clearwater Chamber of 


Commerce be, and they are, hereby dismissed. 


4, That Trans World Airlines, Inc., the Albuquerque, New 


Mexico, Chamber of Commerce, the City and Chamber of Commerce of 
Las Vegas and Clark County Board of Commissioners, the City and 
Chamber of Commerce of Midland, Texas, the San Francisco Chamber 
of Commerce and the Oakland, California, Chamber of Commerce be, 
and they are, hereby granted leave to intervene in this proceeding. 
By the Civil Aeronautics Board: | 
/s/ M.C. Mulligan 


M.C. Mulligan 
Secretary — 
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Durfee, Chairman, Gurney and Denny, Members of the Board, 


concurred in this order. Minetti, Member, filed the attached dissent. 


MEMBER MINETTI, DISSENTING: 

For reasons stated in the concurring and dissenting opinion which 
| I have previously filed in this proceeding, this proceeding should include 
the issue of service from Houston to the West as well as the need for 
Southern Transcontinental service. Accordingly, the petitions of 
Houston, National, and Eastern for reconsideration of Order No. 
E-10600 should be granted. 


/s/ G. JOSEPH MINETTI 


* * * KX 


125 APPLICATION OF NATIONAL AIRLINES, INC. 
Docket No. 7159. Filed, May 16, 1955 


* KK K 
3. National requests that the Board amend its certificate of public 
convenience and necessity for Route 39 pursuant to Section 401 of the 
Act so as to extend Route 39 from New Orleans to the co-terminal points 
San Francisco/Oakland, California (a) via the intermediate points 
Houston, Texas; San Antonio, Texas; El Paso, Texas; Tucson, Arizona; 


Phoenix, Arizona; San Diego, California and Los Angeles, California; 
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(b) via the intermediate points Dallas, Texas; Fort Worth, Texas; 
Albuquerque, New Mexico; Phoenix, Arizona; San Diego, California and 
Los Angeles, California, on a permanent or temporary basis. 


* * * * * 


129 AMENDMENT NO. 1 TO 


APPLICATION OF NATIONAL AIRLINES : INC. 
Docket No. 7159. Filed April 26, 1956 


* * * * 


3. National requests that the Board amend its certificate of 
public convenience and necessity for Route 39 pursuant to Section 401 
of the Act so as to extend Route 39 from New Orleans to Houston, Texas 
and (a) beyond Houston via Dallas, Texas, and Fort Worth, Texas, to 
El Paso, Texas; (b) beyond Houston, via San Antonio, eae to El 
Paso, Texas; (c) beyond El Paso, via Tucson, Arizona, to Phoenix, 
Arizona; (d) beyond El Paso, via Albuquerque, New Mexico, to Phoenix, 
Arizona; (e) beyond Phoenix, via Las Vegas, Nevada, San Diego, 
California and Los Angeles, California to the conten points San 


Francisco/Oakland, California; on a permanent or temporary basis. 


* * KK * 
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* * KK *K 


133-134 APPLICATION OF NATIONAL AIRLINES, INC. 


Docket No. 7990. Filed, May 7, 1956 


* * KK * 


3. National hereby makes application for a certificate of public 
convenience and necessity (or for amendment of one or more of its 
existing certificates) authorizing it to engage in air transportation 
between the terminal point Miami, Florida and the terminal point, 
‘Seattle, Washington via the intermediate points West Palm Beach, 
Florida, St. Petersburg/Clearwater, Florida, Tampa, Florida, 
Orlando, Florida, Jacksonville, Florida, Atlanta, Georgia, Birming- 
ham, Alabama, New Orleans, Louisiana, Houston, Texas and (a) beyond 
| Houston via Dallas, Texas, and Fort Worth, Texas, to El Paso, Texas; 
(b) beyond Houston, via San Antonio, Texas, to El Paso, Texas; (c) be- 
yond El Paso, via Tucson, Arizona, to Phoenix, Arizona; (d) beyond 
El Paso, via Albuquerque, New Mexico, to Phoenix, Arizona; (e) beyond 
Phoenix, via Las Vegas, Nevada, San Diego, California, Los Angeles, 
_California, Cakland, California, San Francisco, California and Port- 


land, Oregon on a permanent or temporary basis. 


* * * * 





* * * K 


APPLICATION OF AMERICAN AIRLINES, INC, 
FOR AMENDMENT OF CERTIFICATE 
FOR ROUTE NO. 4 
Docket No. 7962. Filed, April 26, 1956 


* KOK KX | 
| 


4. American hereby applies for amendment of its certificate of 
public convenience and necessity for Route No. 4 so as to add a new 
segment numbered 5 as follows: | 

"Between the terminal point Seattle, Wash. : the 
intermediate points Portland, Oreg., San Francisco, 
Oakland, Los Angeles and San Diego, Calif., Phoenix, 
Tucson and Douglas, Ariz. , El Paso and Midland- 
Odessa (to be served through Midland Army Air Field) 


Tex. , and the co-terminal points Fort Worth and 
Dallas, Tex." 


* * KK 


APPLICATION OF AMERICAN AIRLINES FOR AMENDMENT 
OF CERTIFICATE FOR ROUTE NO. 4 
Docket No. 7989. Filed, May 7, 1956 


* * KK * 
4. American hereby applies for amendment of its certificate of 
public convenience and necessity for Route No. 4 so as to extend seg- 


ments 1 and 2 thereof 


(a) beyond the present intermediate point Dallas, Tex. , 


to the terminal point Miami, Fla., via the intermediate points 
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Houston, Tex., New Orleans, La., Birmingham, Ala., 
Atlanta, Ga., Jacksonville and Tampa, Fla., and 

(b) beyond the present intermediate point El Paso, 
Tex. , to the terminal point Houston, Tex. , via the 
intermediate point San Antonio, Tex. 


* * KK *K 


APPLICATION OF BRANIFF AIRWAYS, INCORPORATED 


Docket No. 7150. Filed, May 13, 1955 


* * KK * 
3. Application is made herein for a permanent or temporary 
certificate of public convenience and necessity authorizing applicant 


to engage in the air transportation of persons, property and mail between 


the following points: 


Between the co-terminal points Ft. Worth and Dallas, 
Texas, the intermediate points El Paso, Texas and 
Phoenix, Arizona and (a) beyond the intermediate 
point Phoenix, Arizona, the intermediate point Los 
Angeles, California, and the co-terminal points San 
Francisco and Oakland, California, and (b) beyond the 
intermediate point Phoenix, Arizona, the intermediate 
point Las Vegas, Nevada and the co-terminal points 
San Francisco and Oakland, California. 


KKK XK 
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* * KK * 


68-69 AMENDMENT NO. 1 TO : 
APPLICATION OF BRANIFF AIRWAYS, INCORPORATED 
Docket No. 7150. Filed, April 11, 1956 
* ee KK ! 
3. Application is made herein for a permanent or temporary 
certificate of public convenience and necessity or for a permanent or 
’ temporary amendment of the certificate of public convenience and 
necessity presently held by Applicant for Route No. 9, so as to authorize 
Applicant to engage in air transportation of persons, property and mail 
over the following route or route segment: : 
Between the co-terminal points San Francisco and 
Oakland, Calif. , the intermediate points Los Angeles, 
Calif., Phoenix, Ariz., Albuquerque, New Mex. , 


Lubbock, Wichita Falls, Fort Worth, Dallas, Waco, 
Houston, Galveston, Austin, San Antonio, Tex., and 


(a) beyond San Antonio, Tex., the terminal point 
Laredo, Tex., and (b) beyond San Antonio, Tex. , the 
intermediate point Corpus Christi, Tex. , and the 
terminal point Brownsville, Tex. 
The portion of the route description underscored above is presently 


contained in Segment 2 of Braniff's certificate of public convenience and 


necessity for Route No. 9 and does not involve new authority. 


* * KK * 
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* * KK 
73 
APPLICATION OF CALIFORNIA EASTERN AVIATION, INC. 
Docket No. 7959. Filed, April 26, 1956 
* KOK OK Ok 
LV. 


CEA hereby applies for a permanent or temporary Certificate of 
‘Public Convenience and Necessity authorizing CEA to engage in scheduled 
air transportation of persons, property and mail as follows: 


1. (A). Between the terminal points Dallas-Fort Worth, 
Texas, the intermediate points Midland-Odessa, 
El Paso, Texas, the Alternate intermediate 
points Albuquerque, New Mexico and Phoenix, 
Arizona, the intermediate points Las Vegas, 
Nevada, San Diego, Los Angeles and the ter- 
minal points San Francisco-Oakland, California. 


(B). Between the terminal point Houston, Texas, the 
intermediate points San Antonio, Midland-Odessa, 
El Paso, Texas, the alternate intermediate points 
Albuquerque, New Mexico and Phoenix, Arizona, 
the intermediate points Las Vegas, Nevada, San 
Diego, Los Angeles, and the terminal points San 
Francisco-Oakland, California. 


2. Between the terminal points Dallas-Fort Worth and 
the terminal point Houston, Texas. 


81 * * * * * 


APPLICATION OF CONTINENTAL AIR LINES, INCORPORATED 
Docket No. 7162. Filed, May 11, 1955 


* KK K 
4. Applicant, by this application, requests a permanent, tempo- 


rary, limited, or restricted amendment to its certificate of public 
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convenience and necessity so as to authorize the scheduled transporta- 
tion by air of mail, passengers and property over the following route: 


Between the terminal point Miami, Florida, the inter- 
mediate points Tampa, Florida, New Orleans, Louisiana, 
Houston, Dallas, Fort Worth, Austin, San Antonio and 
El Paso, Texas, Albuquerque, New Mexico, Phoenix, 
Arizona, Las Vegas, Nevada, San Diego, Los Angeles 
and Oakland, California, and the terminal ee San 
Francisco, California. 


* *¥ KK * 


85 AMENDMENT NO. 1 TO | 
APPLICATION OF CONTINENTAL AIR LINES, INCORPORATED 


Docket No. 7162. Filed, April 26, 1956 


* Kk Ok Ok 
4. Applicant, by this application, requests a permanent, tempo- 
rary, limited, or restricted amendment to its certificate of public 


convenience and necessity for Route No. 29 so as to authorize the 


scheduled transportation by air of persons, property and mail over the 


following route: 


Between the co-terminal points San Francisco and 
Oakland, the intermediate points Los Angeles, Las 
Vegas and Phoenix and(a) beyond Phoenix, the 
intermediate points Albuquerque, Lubbock, Fort 
Worth and the terminal point Dallas; and (b) beyond 
Phoenix the intermediate points El Paso, Midland/ 
Odessa, Fort Worth and the terminal point Dallas. 


* * * * OX 
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* * KK * 


* * * *K * 


IV. 

Delta by this Application requests the issuance to it of a new 
permanent or temporary certificate of public convenience and necessity 
between Dallas, Tex., and the co-terminal points San Francisco/ 
Oakland, Cal., via the intermediate points Forth Worth, Amarillo and 
El Paso, Tex., Albuquerque, N. Mex., Phoenix, Ariz., Las Vegas, 
Nev., and San Diego and Los Angeles, Cal. 

Delta also requests authority to serve any other or additional 
intermediate points on the said route which points may be included as 
possible service areas in any complaints with respect to service inade- 


quacy or any applications of other parties for new route operating 


authority with which this application may be consolidated for hearing 


provided that the Civil Aeronautics Board shall find that there is a 
public need for such service, and Delta intends that this general request 
for operating authority shall include, but not be limited to, the cities of 


Lubbock, Tex., Santa Fe, N. Mex., Tucson, Ariz., and Fresno, Cal. 


* Ke OK Ke 
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* * KK OK 


92-93 


APPLICATION OF EASTERN AIR LINES, INCORPORATED 
Docket No. 71 Filed, May 13, 


* * KK 


3. Eastern's Route 5 now extends between Boston, Mass., and 
Texas points via intermediate points which include New Orleans, La. 


Eastern requests amendment of its certificate of public convenience and 


necessity for Route 5, which authorizes Eastern to engage in the sched- 
uled air icansportanen of persons, property and mail, | So as to: 


(a) Add a new segment to said route extent from the 
terminal point Miami, Fla., via the intermediate 
points Tampa and St. Petersburg/Clearwater, Fla., 
New Orleans, La., and thence to the co-terminal 
points San Francisco and Oakland, Calif., via the 
intermediate points specified in subparagraphs (b) 
and (c) of this paragraph; ! 


(b) Extend said present Route 5 from the nilsreneaiate 
point New Orleans, La., to the co-terminal points 
San Francisco and Oakland, California, via the 
intermediate points Baton Rouge, Lafayette-New 
Iberia and Lake Charles, La., Beaumont-Port 
Arthur, Houston, Dallas, Ft. Worth and El Paso, 
Tex., Tucson and Phoenix, Ariz., and San Diego 
and Los Angeles, Calif. ; and , 

(c) Extend said present Route 5 from the intermediate 
point New Orleans, La., to the co-terminal points 
San Francisco and Oakland, Calif., via the inter- 
mediate points Baton Rouge, La., Lafayette-New 
Iberia and Lake Charles, La., Beaumont-Port 
Arthur, Houston, San Antonio and El Paso, Tex., 
Tucson and Phoenix, Ariz., and San Diego and 
Los Angeles, Calif. | 


* KK KK 
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* eK Kk * 


AMENDMENT NO. 1 TO 
APPLICATION OF EASTERN AIRLINES, INCORPORATED 
Docket No. 7153. Filed, April 26, 1956 


Eastern Air Lines, Inc. ("Eastern"), having previously filed its 
application herein on May 13, 1955, hereby amends said application as 
follows: 

1. Paragraph 3 of Eastern's aforesaid application is amended 
to read as follows: 

"3. Eastern's Route 5 now extends between Boston, 

Mass., and Texas points via intermediate points which 

include New Orleans, La. Eastern requests amendment 

of its certificate of public convenience and necessity for 

Route 5, which authorizes Eastern to engage in the sched- 

uled air transportation of persons, property and mail, so 

as to: 

(a) Add a new segment to said route extending from 

the terminal point Miami, Fla., via the intermediate 

points Tampa and St. Petersburg/Clearwater, Fla., New 

Orleans, La., and thence to the co-terminal points San 

Francisco and Oakland, Calif., via the intermediate points 

specified in subparagraphs (b) and (c) of this paragraph. 

(b) Extend said present Route 5 from the intermediate 
point New Orleans, La., to the co-terminal points San 


Francisco and Oakland, California, via the intermediate 
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points Baton Rouge, Lafayette-New Iberia and Lake Charles, 

La., Beaumont-Port Arthur, Houston, Dallas, Ft. Worth 

and El Paso, Tex., Tucson and Phoenix, Ariz. , and San 

Diego and Los Angeles, Calif.; and : 

(c) Extend said present Route 5 from the intermediate 

point New Orleans, La., to the co-terminal points San 

Francisco and Oakland, Calif., via the intermediate points 

Baton Rouge, La., Lafayette-New Iberia and Lake Charles, 

La., Beaumont-Port Arthur, Houston, San Madore and El 

Paso, Tex., Tucson and Phoenix, Ariz., and aan Diego and 

Los Angeles, Calif." | 

2. Eastern also amends its aforesaid application so as to request 
authority to serve Amarillo, Tex., Albuquerque, N. M. , Las Vegas, 
Nev., and San Bernardino and Fresno, Calif. as intermediate points on 
the segments described in (a), (b) and (c), above, and so as to request 
authority to serve Jackson, Miss., and Shreveport, La. , as intermediate 
points between Birmingham, Dallas and points west on the proposed 
extension of Route 5, described above, and Eastern reiterates its 
request to serve any and all intermediate or additional points which the 


Board may find require its service. 


* * KK * 
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* eK K OK 


140-146 


SERERS OF NORTH AMERICAN AIRLINES, INC. 
Docket No. 7869. Filed, April 2, 1956 


* * KK * 
(3) North American Airlines System hereby applies under section 
401 of the Civil Aeronautics Act of 1938, as amended, for a certificate 
of public convenience and necessity for the carriage of persons, property 
and mail on routes described as follows: | 
Route I: Between the terminal points, San Francisco, California 
and Miami, Florida, via the intermediate points Los Angeles, California, 
Las Vegas, Nevada, Phoenix, Arizona, Albuquerque, New Mexico; and 
(A) beyond Albuquerque, New Mexico, via Amarillo, Texas, 
Oklahoma City, Oklahoma, Tulsa, Oklahoma, Kansas City, Missouri 
and St. Louis, Missouri; and 
(B) beyond Albuquerque, New Mexico, via Fort Worth/Dallas, 
Texas, Oklahoma City, Oklahoma, Tulsa, Oklahoma and St. Louis, 
Missouri; and 
(C) beyond Albuquerque, New Mexico, via Houston, Texas, and 
St. Louis, Missouri; and 
(1) beyond St. Louis, Missouri, via Nashville, Tennessee, 
Chattanooga, Tennessee, and Atlanta, Georgia; and 
(2) beyond St. Louis, Missouri, via Memphis, Tennessee, 


Birmingham, Alabama and Atlanta, Georgia; and 
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(a) beyond Atlanta, Georgia, via Augusta, Georgia, Savannah, 
Georgia, and Jacksonville, Florida; and : 

(b) beyond Atlanta, Georgia, via Macon, Georgia, Savannah, 
Georgia, and Jacksonville, Florida; and | 

(i) beyond Jacksonville, Florida, via Tampa! Florida; and 

(3) beyond St. Louis, Missouri, via Nashville, Tennessee, 
Birmingham, Alabama, Tallahassee, Florida and Tampa, Florida. 

Route II: Between the terminal points, San Francisco, California 
and Boston, Massachusetts, via the intermediate points, Los Angeles, 
California, Las Vegas, Nevada, Phoenix, Arizona, papccrencee New 
Mexico; and | 

(A) beyond Albuquerque, New Mexico, via Amarillo, Texas, 
Oklahoma City, Oklahoma, Kansas City, Missouri and St. Louis, 
Missouri; and : 

(B) beyond Albuquerque, New Mexico, via Fort Worth/ Dallas, 
Texas, Oklahoma City, Oklahoma, Tulsa, Oklahoma and St. Louis, 
Missouri; and , 

(C) beyond Albuquerque, New Mexico, via Houston, Texas and 
St. Louis, Missouri; and | 

(1) beyond St. Louis, Missouri, via Louisville, Kentucky, 
Charleston, West Virginia, Washington, D.C., Philadelphia, Pennsyl- 


vania, New York, New York; and 
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(2) beyond St. Louis, Missouri, via Chicago, Illinois, Detroit, 
Michigan; and 

(a) beyond Detroit, Michigan, via Buffalo, New York; and 

(i) beyond Buffalo, New York, via New York, New York; and 


(b) beyond Detroit, Michigan, via Toledo, Ohio, Cleveland, 


Ohio and Pittsburgh, Pennsylvania; and 


(ii) beyond Pittsburgh, Pennsylvania, via New York, New 
York; and 
(iii) beyond Pittsburgh, Pennsylvania, via Washington, D.C., 
| Philadelphia, Pennsylvania, and New York, New York; and 
(3) beyond St. Louis, Missouri, via Indianapolis, Indiana, 
| Cincinnati, Ohio, Columbus, Ohio; and 
(iv) beyond Columbus, Ohio, via Washington, D.C., Philadel- 
phia, Pennsylvania, New York, New York; and 
(v) beyond Columbus, Ohio, via Pittsburgh, Pennsylvania and 
New York, New York. 
Route III: Between the terminal points, Los Angeles, California 
and Miami, Florida, via the intermediate points 
(A) San Francisco, California, Salt Lake City, Utah, Denver, 
| Colorado, Kansas City, Missouri, St. Louis, Missouri; and 
(B) Las Vegas, Nevada, Denver, Colorado, Kansas City, Missouri, 


and St. Louis, Missouri; and 
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(1) beyond St. Louis, Missouri, via Nashville, Tennessee, 
Chattanooga, Tennessee and Atlanta, Georgia; and | 
(2) beyond St. Louis, Missouri, via Memphis, Tennessee, 
Birmingham, Alabama, and Atlanta, Georgia; and : 
(a) beyond Atlanta, Georgia, via Augusta, Georgia! Savannah, 
Georgia, and Jacksonville, Florida; and : 
(b) beyond Atlanta, Georgia, via Macon, Cesraie: Savannah, 
Georgia, and Jacksonville, Florida; and | 
(i) beyond Jacksonville, Florida, via Tampa, Florida; and 
(3) beyond St. Louis, Missouri, via Nashville, Tennessee, 
Birmingham, Alabama, Tallahassee, Florida, and Tampa, Florida. 
Route IV: Between the terminal points Los neces: California 
and Boston, Massachusetts, via the intermediate points 
(A) San Francisco, California, Salt Lake City, Utah, Denver, 
Colorado, Kansas City, Missouri, and St. Louis, Missouri; and 
(B) Las Vegas, Nevada, Denver, Colorado, Kansas City, 
Missouri and St. Louis, Missouri; and 
(1) beyond St. Louis, Missouri, via Louisville, Kentucky, 
Charleston, West Virginia, Washington, D.C., Philadelphia, Pennsyl- 


vania, New York, New York; and 


(2) beyond St. Louis, Missouri, via Chicago, Ilinois, Detroit, 


Michigan; and 
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(a) beyond Detroit, Michigan, via Buffalo, New York; and 
(i) beyond Buffalo, New York, via New York, New York; and . 
(b) beyond Detroit, Michigan, via Toledo, Ohio, Cleveland, 
Ohio, and Pittsburgh, Pennsylvania; and 7 
(ii) beyond Pittsburgh, Pennsylvania, via New York, New 
York; and 
(iii) beyond Pittsburgh, Pennsylvania, via Washington, D.C., « 
Philadelphia, Pennsylvania and New York, New York; and 
(3) beyond St. Louis, Missouri, via Indianapolis, Indiana, 
Cincinnati, Ohio, Columbus, Ohio; and 
| (iv) beyond Columbus, Ohio, via Washington, D.C., Philadel- 
: phia, Pennsylvania, New York, New York; and 
(v) beyond Columbus, Ohio, via Pittsburgh, Pennsylvania and 
New York, New York. 

Route V: Between the terminal points, Seattle, Washington and 
Miami, Florida, via the intermediate points, Portland, Oregon, Spokane, 
Washington, Minneapolis/St. Paul, Minnesota; and 

(A) beyond Minneapolis/St. Paul, Minnesota, via St. Louis, 5 
Missouri; and 

(B) beyond Minneapolis/St. Paul, Minnesota, via Rochester, 

_ Minnesota, Madison, Wisconsin, Milwaukee, Wisconsin, Chicago, ~ 


Illinois and St. Louis, Missouri; and 
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(1) beyond St. Louis, Missouri, via Nashville, Tennessee, 
Chattanooga, Tennessee, and Atlanta, Georgia; and | 

(2) beyond St. Louis, Missouri, via Memphis, Tennessee, 
Birmingham, Alabama, and Atlanta, Georgia; and : 

(a) beyond Atlanta, Georgia, via Augusta, Georgia, Savannah, 
Georgia and Jacksonville, Florida; and : 

(b) beyond Atlanta, Georgia via Macon, Georgia, Savannah, 
Georgia, and Jacksonville, Florida; and | 

(i) beyond Jacksonville, Florida, via Tampa, Florida; and 

(3) beyond St. Louis, Missouri via Nashville, Tennessee, 
Birmingham, Alabama, Tallahassee, Florida and Tampa, Florida. 

Route VI: Between the terminal points, Seattle, Washington and 
Boston, Massachusetts, via the intermediate points | 

(A) Spokane, Washington, Portland, Oregon, Salt Lake City, Utah, 
Denver, Colorado, Kansas City, Missouri and St. rigites Missouri; and 

(B) Portland, Oregon, Salt Lake City, Utah, Denver, Colorado, 
Kansas City, Missouri, and St. Louis, Missouri; and : 

(1) beyond St. Louis, Missouri, via Louisville, Kentucky, 
Charleston, West Virginia, Washington, D.C., Philadelphia, Pennsyl- 
vania, New York, New York; and : 

(2) beyond St. Louis, Missouri via Chicago, Iinois, Detroit, 


Michigan; and 
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(a) beyond Detroit, Michigan, via Buffalo, New York; and 
(i) beyond Buffalo, New York, via New York, New York; and 
(b) beyond Detroit, Michigan, via Toledo, Ohio, Cleveland, 
Ohio and Pittsburgh, Pennsylvania; and 
(ii) beyond Pittsburgh, Pennsylvania, via New York, New 
York; and 
(iii) beyond Pittsburgh, Pennsylvania, via Washington, D.C., 
Philadelphia, Pennsylvania and New York, New York; and 
(3) beyond St. Louis, Missouri, via Indianapolis, Indiana, 
- Cincinnati, Ohio, Columbus, Ohio; and 
(iv) beyond Columbus, Ohio, via Washington, D.C., Philadel- 
phia, Pennsylvania, New York, New York; and 
(v) beyond Columbus, Ohio, via Pittsburgh, Pennsylvania, 


and New York, New York. 


Route VII: Between the terminal points, St. Louis, Missouri and 


San Antonio, Texas, via intermediate points 
(A) Little Rock, Arkansas; and 
(1) beyond Little Rock, Arkansas via Shreveport, Louisiana 
and Houston, Texas; and 
(2) beyond Houston, Texas, via Austin, Texas; and 
(3) beyond Little Rock, Arkansas, via Fort Worth/Dallas, 


Texas; and 
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(a) beyond Fort Worth/Dallas, Texas, via Austin, Texas; and 


(b) beyond Fort Worth/Dallas, Texas, via Houston, Texas; 


(B) Memphis, Tennessee and 
(i) beyond Memphis, Tennessee via New Orleans, Louisiana, 
Beaumont, Texas, and Houston, Texas; and : 
(ia) beyond Houston, Texas, via Austin, Texas; and 
(ii) beyond Memphis, Tennessee, via as in (A), (1), (2), (3), 
(a), and (b), above. : 

4. Applicants request authority to begin or terminate, or begin 
and terminate, trips at points short of terminal points aad to render 
non-stop service between any two points not consecutively named ina 
specific route authorized by the Board for which acinar are filing. 


* * KK * 


APPLICATION OF NORTH AMERICAN AIRLINES, INC. 


153- +~—SC@Docket No. 7977. Filed, May 3, 1956 = 
154 * KK *K ! 

3. North American Airlines System hereby applies under section 
401 of the Civil Aeronautics Act of 1938, as amended, for a certificate 
of public convenience and necessity for the carriage of persons, property 
and mail on routes described as follows: 

Route 1: Between the terminal points San Francisco, Calif., and 
Boston, Mass., via the intermediate points New York, N. Y., Philadelphia, 


Pa., and Washington, D.C., Charlotte, N.C., and 
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(A) beyond Charlotte, N.C., via Atlanta, Ga., and Birmingham, 
Ala., . 

(B) beyond Charlotte, N.C., via Chattanooga, Tenn., and Bir- 
mingham, Ala., and (1) beyond Birmingham, Ala., via New Orleans, * 
La., Beaumont, Tex., Houston, Tex., Dallas, Tex., and 1 

(C) beyond Charlotte, N.C., via Chattanooga, Tenn., Memphis, 
Tenn., and Dallas, Tex., and (1) beyond Dallas, Tex., via Ft. Worth, | 
Tex., Amarillo, Tex., El Paso, Tex., Albuquerque, N.M., Tucson, 
Ariz., Phoenix, Ariz., Las Vegas, Nev., and Los Angeles, Calif. 

Route 2: Between the terminal points San Francisco, Calif., and 
Chicago, Ill., via the intermediate points St. Louis, Mo., 

(A) beyond St. Louis, Mo., via Kansas City, Mo., Tulsa, Okla., | 
Oklahoma City, Okla., Dallas, Tex., 4 

(B) beyond St. Louis, Mo., via Tulsa, Okla., Oklahoma City, 
Okla., Dallas, Tex., 

(C) beyond St. Louis, Mo., via Dallas, Tex., and 

(D) beyond St. Louis, Mo., via Little Rock, Ark., Shreveport, 
La., Houston, Tex., Dallas, Tex., and (1) beyond Dallas, Tex., via 


Ft. Worth, Texas, Amarillo, Tex., El Paso, Tex., Albuquerque, N.M., 





Tucson, Ariz., Phoenix, Ariz., Las Vegas, Nev., and Los Angeles, 
Calif. « 
Route 3: Between the terminal points San Francisco, Calif., and 


Miami, Fla., via the intermediate points Tampa, Fla., Tallahassee, < 


4 


Re Ree me meme 
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Fla., New Orleans, La., Beaumont, Tex., Houston, Tex., Dallas, 
Tex., Ft. Worth, Tex., Amarillo, Tex., El Paso, Tex., Albuquerque, 
N.M., Tucson, Ariz., Phoenix, Ariz., Las Vegas, Nev. , and Los 
Angeles, California. | 


* * KK * 


162 APPLICATION OF TRANS WORLD AIRLINES, INC. 
Docket No. 7957. Filed, April 26, 1956 


* * kK * 

4. The Applicant hereby applies for the removal of so much of 
the restriction contained in Paragraph (15) of its centilacate of public 
convenience and necessity for Route No. 2 (as that cortiticate now 
reads or may hereafter be amended) as precludes unrestricted service 
between Los Angeles, California, on the one hand and San Francisco 


and Oakland, California, on the other, 


* * kK kK * 
166 APPLICATION OF WESTERN AIR LINES, INC. 
Docket No. 7951. Filed, April 24, 1956 
< * KOK OK OF : 
IV. 


Applicant hereby makes application for a certificate of public 
convenience and necessity authorizing it to engage in air transportation 
between the terminal point San Francisco/Oakland, California, and the 
terminal point Dallas, Texas, via the intermediate point Los Angeles, 


California. 


* eK *K 
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* KK XK 


AMENDMENT NO. 1 TO 
APPLICATION OF WESTERN AIR LINES, INC. 
Docket No. 7951. Filed, Sept. 20, 1956 


* kk Ke 
Ed. 
On September 10, 1956, the Board issued Order No. 10600 con- 


- solidating Western's application in Docket No. 7951 into the Dallas- 


West Coast Service Case, Docket No. 7596. The Board also consoli- 


dated into that case a number of applications by other carriers which 
requested authority to provide service to several intermediate points 
between Dallas/Ft. Worth and the West Coast. Although Western is 
already an applicant to provide service to these intermediate cities, 
Western would like to inform the parties to that case that it intends to 
present evidence showing the need for service by Western Air Lines 
to Los Angeles, California; Las Vegas, Nevada; Phoenix, Arizona; 

SEI Paso, Texas; and Albuquerque, New Mexico, on its proposed routing 
between San Francisco/Oakland, California, and Dallas/Ft. Worth, 
Texas. Accordingly, Applicant hereby amends its application in Docket 

No. 7951 by deleting therefrom Paragraph IV, and substituting therefor 
the following: 

"Applicant hereby makes application for a certificate 
of public convenience and necessity authorizing it to engage 


in air transportation between the terminal point San Fran- 
cisco/Oakland, California, and the terminal point Dallas/ 
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Ft. Worth, Texas, via the intermediate points Los Angeles, 
California; Las Vegas, Nevada; Phoenix, Arizona El Paso, 
Texas; and Albuquerque, New Mexico." 


* * eK OX 


APPLICATION OF WESTERN AIRLINES, INC. 


Docket No. 7952. Filed, April 24, 1956 | 


* * * OK * 


IV. 


Applicant hereby makes application for a certificate of public 


convenience and necessity authorizing it to engage in air transportation 
between the terminal point San Francisco/Oakland, California, and the 
terminal point Houston, Texas, via the intermediate points Los Angeles, 


California, and El Paso and Dallas, Texas. 


** * kK * 


181-182 ! 
APPLICATION OF WESTERN AIRLINES, INC. 


Docket No. 7953. Filed, April 24, 1956 
* eK K i 
IV. 

Applicant hereby makes application for a certificate of public 
convenience and necessity authorizing it to engage in air transportation 
between the terminal point San Francisco/Oakland, California, and the 
terminal point Miami, Florida, via the intermediate points Los Angeles, 
California, El Paso, Dallas, and Houston, Texas, and New Orleans, 


Louisiana. 
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Before the 


CIVIL AERONAUTICS BOARD 


“In the Matter of the 


ADEQUACY OF TRUNKLINE AIR Docket No. 7596 
SERVICE BETWEEN DALLAS, 
TEXAS AND THE WEST 

MOTION OF NATIONAL AIRLINES, INC. 


TO CONSOLIDATE AND TO EXPAND THE SCOPE 
OF THE PROCEEDING 


National Airlines, Inc. respectfully moves that the Board consoli- 
date into this proceeding its Application in Docket No. 7159 and that the 
Board expand the scope of this proceeding to include the issue of the 
public need for through one-carrier service between Houston, Texas 
and New Orleans, La. and the Pacific Coast. 

By notice dated April 6, 1956 the Board assigned for Prehearing 
Conference, to be held on May 7, 1956, the Complaint and Petition of 
the City of Dallas, Texas and the Dallas Chamber of Commerce in the 
matter of the adequacy of trunkline service between Dallas and the West. 
National Airlines is an applicant for service between Dallas and the 
West in Docket No. 7159.* Its application also includes a request for 
service between Houston and New Orleans, on the one hand, and points 


* Amendment No. 1 to the application is being filed concurrently with 
this motion. 
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West of Houston and Dallas, on the other hand, including El Paso, 
Texas, Phoenix, Arizona, Los Angeles, California and San Francisco/ 
Oakland, California. ! 

National supports the efforts of the City of Dallas to obtain im- 
proved and/or additional air transportation to the West. We submit, 
however, that the provision of adequate service from Dallas to the 
West and from the other Southern cities to the West should be considered 
in a single proceeding since the need of Dallas for seivice to the West 
Coast is not significantly different from that of the other Southern cities 
such as Houston and New Orleans. Moreover, there is avery strong 
possibility that the Board will find that the solution of | Dallas’ problems 
can be most effectively and economically solved by the creation of a new 
service not only for Dallas but for such other Souther cities as New 
Orleans, Houston, etc. 

There are strong indications that a service terminating at Dallas 
would not have sufficient traffic and revenue support to justify an effective 
competitive operation alongside the well established and frequent serv- 
ices presently operated by American Airlines. The recent experience 
of TWA and Braniff in attempting to operate a competitive service 
between Dallas and the West Coast is indicative of the problem facing a 
new Dallas-West operator. Admittedly, the TWA-Braniff service was 


operated under the handicap of a mandatory intermediate stop between 
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Dallas and the West Coast but it also appears that the lack of sufficient 
"back-up" traffic was an important factor in the failure of the TWA- 
Braniff operation. 

As indicated above, National has no objection to hearings on the 
complaint and petition of Dallas but, we respectfully submit that the 
- Board is charged with the responsibility of promoting the interests of 
a wider area than that which happens to be covered by the complaint of 
a single city or community. We further submit that the interests of the 
Dallas community will be better served if the Board is free in this case 
to certificate a service which has as its economic foundation a greater 
volume of traffic than would be available if the service were to terminate 
at Dallas. 

If this case is to include hearings on carrier applications for 
service between Dallas and the West then it is apparent that it will 
become a major new route proceeding involving numerous routes between 
Dallas and the West Coast. It is therefore submitted that the extension 
of the proceeding to include services to other major Southern cities 
which do not now have one-carrier service to the West will not substan- 
tially expand the scope of the proceeding to such an extent that it would 
result in any serious delay in the disposition of the proceeding. 

In the event the Board refuses to grant National's motion herein, 


National moves in the alternative that its application in Docket No. 7159 
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for the extension of Route 39 from the present terminal point New 
Orleans to the terminal points on the Pacific Coast be set for immediate 
and concurrent hearing. National's application in Docket No. 7159 has 
been on file with the Board since May 16, 1955 and National is entitled 
under the Act to expeditious hearing thereon. National ie no desire to 
deprive the Dallas community of the hearing which the Soca has indi- 
cated it would grant to that community. It is apparert, : however, that 
the grant of a new route to some carrier other than National between 
Dallas and the Pacific Coast would preclude (or, at the minimum, 
serious prejudice) National's application for a through one -carrier 
service between Florida and the Pacific Coast via Dallas. 

One of the major factors supporting National's proposal to extend 
its route to the Pacific Coast is the benefit which would be forthcoming 
if National were permitted to provide competitive service between Dallas 
and the Pacific Coast. The conduct of the hearing in this proceeding in 
such a manner that it includes only that portion of National's application 
in Docket No. 7159 which proposes service from Dallas to the West 
Coast would seriously prejudice and in practical reality exclude 
National's application for the extension of Route 39 from New Orleans 
to the West via Dallas since, in such a proceeding, National would be 
cut off from its present system by the 500-mile gap between New 


Orleans to Dallas. It is patent from the history of the Board's proceedings 
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_ that the existence of such a gap would be almost an insuperable barrier 
to the approval of National's proposal in this case since the Board has 
never, to our knowledge, granted a new route to a carrier where the 
- operation was physically separated from the carrier's existing route 
system. 

A hearing in this case which does not give National the opportunity 
to present evidence supporting the public convenience and necessity 
- with respect to the extension of its routes from New Orleans to the West 
Coast would be tantamount to:a denial of National's application without 


due process of law pursuant to the principles established by the Supreme 


Court in the Ashbacker Case. 1/ 


The public interest considerations clearly support the request for 
inclusion of service to New Orleans and Houston in this proceeding. 
Conceding that Dallas has a valid basis for its contention that its service 
to the West is in need of improvement, it is apparent that the service 
from New Orleans and Houston is substantially below the quality and 
quantity of service out of Dallas to the West. 

At the time of filing of the Dallas petition (January, 1956) the fol- 
lowing services were available out of the Dallas and nearby major cities 
to the West Coast: 

1/ Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945); Northwest 


- Airlines, Inc. v. C.A.B., 194 F. 2d 339 (CADC 1952); Delta Air- 
lines v. C.A.B., CA No. 12694 (CADC, 2/4/55). 
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Dallas Ft. Worth Houston New Orleans 


To Los Angeles ! 
Non stops 2 None | None 
One stop 1 1 None | 1 
Two stop 2 a 1 
Three stop 1 —- 1S a ib 
56h 3 oe 3 
To San Francisco/ , 
Oakland 
Non stops 2 1 None. None 
One stop 0 1 None. None 
Two stop 1 0 None 1 
Three stop 20h. Oo a Oo 
3 2 a 1 


This table shows that need for investigating the need for improved 
service from New Orleans and Houston to the West is substantially 
more pressing than the Dallas problem. Regardless of the deficiencies 
in Dallas-West service it is apparent that the need for improved serv- 
ice from New Orleans and Houston is infinitely greater especially when 
it is realized that both Houston and New Orleans are larger than Dallas! 
and that Houston has at least a comparable economic productivity and 
and equally rapid rate of growth. | 

National submits that the Board's responsibility to promote the 


development of air transportation throughout the United States calls for 


1/ 1950 census. 
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consideration in this proceeding of the needs of the entire Texas- 
Louisiana area for service to the West. This is especially clear when 


it is considered that: 


1. The provision of effective competitive service from Dallas to 


the West will be greatly enhanced if it is supported by "back-up traffic" 
from other cities such as Houston, New Orleans and other points. 

2. The needs of Houston and New Orleans for service to the 
West are -- on the basis of all known facts -- substantially more press- 
ing than the needs of Dallas. 

WHEREFORE, National respectfully requests that the Board issue 
an order expanding the scope of the above entitled proceeding to include 
the issue of service between the states of Texas and Louisiana on the 
one hand and points West of Dallas and Houston on the other hand 
including service to the South Texas cities of Houston and San Antonio; 
and that the Board consolidate therein National's application in Docket 
No. 7159 

or 
that the Board assign for immediate hearing to be conducted and decided 
concurrently with the proceeding in this case, National's application in 
Docket No. 7159 for the extension of Route 39 from New Orleans to the 
Pacific Coast via Dallas, Houston and other intermediate points 


or 





61 


in the event the Board denies both of the foregoing requests, that the 
Board consolidate herein those portions of Docket No. 5149 which 
propose service from Dallas to the West and such additional parts of 
the application as fall within the scope of the proceeding as defined by 
the Board. : 

National reserves all rights to challenge the soundness and legal- 
ity of any order in this casewhich denies National the right to be heard 
on its application for extension of Route 39 from New Orleans to the 
West via Dallas and Houston. | 

Respectfully submitted, 


NATIONAL AIRLINES, INC. 


s/ Richard A. Fitzgerald 


By : 
Richard A. Fitzgerald 


Assistant Vice President 


April 26, 1956 


* Typographical error, should read 7159. 
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* * * KX 


ANSWER OF NATIONAL AIRLINES, INC. 
TO MOTION ON BEHALF OF THE BUREAU OF AIR 
OPERATIONS AND MOTION OF THE CITY OF HOUSTON 


I 
NATIONAL OPPOSES DELAY OF THE FLORIDA-TEXAS 
CASE, DOCKET NO. 5701 ET AL. PENDING 
A DECISION IN THIS CASE. 


The Motion of Bureau Counsel filed May 7, 1956 at page 4 contains 


the suggestion that the Board might defer action in the Florida-Texas 


Service Case pending the outcome of this case. The City of Houston in 
its Petition and Motion, filed May 4, 1956, suggests that any grant of 
authority in the Florida-Texas Service Case be temporary pending 
disposition of the matter of southern transcontinental service via 
Houston. 

Irrespective of the scope of the proceeding as finally set by the 
Board it is unnecessary and contrary to the public interest to delay the 
decision in the Florida-Texas Service Case any further. 

There is no conceivabie justification for another delay in the 
provision of Houston-South Florida service for the purpose of consider - 
ing new services between other areas which have received benefits of 
through services for many years while the Houston-Florida route has 


been without such beneficial services. 
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The citizens of Florida and of South Texas vend been without a 
through service long enough. The need for such a Berries was recog- 
nized several years ago by the Board. The long history of National's 
efforts to fill this gap are summarized in Appendix A. 

A special proceeding was set up to consider the need for service 
between Houston and Florida. In order to confine the case strictly, the 
Board refused to include applications for such nearby points as San 
Antonio. Hearings have been held, briefs filed and the Examiner's 
report has been issued. Only three procedural steps remain. Service 
on this route should be in operation within a few months. 

It would be unconscionable to deprive the public of a needed 
service on the speculative basis that it might somehow affect the selec- 
tion of the carrier in a still non-existent Southern Transcontinental 
Service Case. 

The possibility that a decision in the Florida-Texas Case might 
affect the decision in a presently non-existent Eeanachntinental case is 
not substantially different from the possibility that the recent Southwest- 
Northeast Decision may affect the decision in the Dallas -West Case. 
Such possibilities always exist and the Board has consistently refused 
to permit such factors to delay needed services. : 

The need for prompt action to fill the South Texas-Florida gap is 


urgent. Further extended delays such as that suggested by Bureau 
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Counsel would constitute an unexcusable deprivation of needed service 
for the traveling public for the primary benefit of the private interests 
of certain air carriers. Such considerations have not been recognized 
as a proper basis for delay in past cases. They should not be permitted 
to delay the needed Houston-Florida service in this instance. 

In its order assigning the Florida-Texas Case for hearing the 
Board stated: 


"Notwithstanding the Board's orders and the time, effort 
and money that have been expended to make available to 
the public a through-planeservice between Miami, Florida 
and Houston, Texas, there has not been presented to the 
Board an agreement between Eastern and National which 
would provide such service. The Board has found that 
such service is required by the public convenience and 
necessity, but at this time the Board is reluctant to com- 
pel apparently unwilling parties to provide this service by 
interchange without first considering alternate means by 
which the air transportation might be provided." 1/ 


On page 3 of the Initial Decision of Examiner Ferdinand D. Moran 
in the Florida-Texas Service Case is the following: 


"In order to confine this proceeding to the issue of 
through-service between Miami and Houston, either 
direct or via Tampa and New Orleans, the Board excluded 
those portions of the aforementioned applications of Conti- 
nental, Braniff, and National proposing service to San 
Antonio, Dallas, and Fort Worth and points west. Similar 
action was taken with respect to the other applications of 
Continental, Delta, Eastern, and National." 


1/ Order No. E-9402, p. 3. 
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The Board, presumably in the interest of expediting the provision 
of needed service between Miami and Houston, severed from the Florida- 
Texas Case portions of applications proposing service to points west of 
Houston, including San Antonio, Dallas and Ft. Worth. Delay of the 
decision in the Florida-Texas Case awaiting the outcome of the instant 
case would be inconsistent with the Board's action in streamlining the 
Florida-Texas Case and would compound the delay which the Board 
sought to avoid. | 

The Dallas Case, involving as it does, possibilities for appeal to 
the Courts under the Ashbacker Doctrinel/ may require two or three 
years for final decision. | 

Both the Board and the Examiner have found that the public interest 


2/ 


requires through-plane service between Miami and Houston.“ This 


1/  Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327, S. Ct. (1945); 
Northwest Airlines, Inc. v. C.A.B., 194 F.2d 339 (CADC 1952); 
Delta Airlines v. C.A.B., CA No. 12964 (CADC, 2/4/55). 





2/ Jan. 31, 1951 Southern Service to the West Case, Docket No. 1102 

~ authorization for interchange services between Miami and Colorado 
via Houston; May 31, 1951 CAB Examiner's recommending tempo- 
rary approval of Eastern-National interchange; July 8, 1953, 
Examiner's Report finding that National-Eastern interchange be- 
tween Miami and Houston is required by public convenience and 
necessity; Nov. 26, 1954 - letter from CAB Chan Gurney to Eastern 
urging that Eastern negotiate with National on the basis of the 1949 
agreement involving interchange; May 11, 1956, Initial Decision of 
Examiner Ferdinand D. Moran in the Florida-Texas Service Case. 
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service is long overdue. It is respectfully submitted that a decision 
should not be held up while the parties maneuver in a long and unwieldy 
proceeding clamoring for a re-trial of the Florida-Texas Service Case. 
II 
THE SCOPE OF THE PROCEEDING 

It is National's position that the interests of Dallas and the sur- 
rounding area would not be served by a proceeding extending only from 
Dallas to the West. Sucha proceeding would preclude a fair hearing on 
National's proposal to extend its routes from New Orleans to California 
via Dallas and it would leave Dallas without the supporting traffic which 
may be necessary for an effective competitive service between Dallas 
and the West. 

Moreover, the facts presently before the Board indicate that 
Dallas has a greater volume of convenient service to the West than its 
neighboring cities of Houston and New Orleans. 

In view of these facts National suggests that the proceeding include 
proposals for service out of New Orleans and Houston to the West. 

With respect to new services East of New Orleans, National 

| orally requested consolidation of its application in Docket No. 7990 for 
a route extending from Miami to the Pacific Coast via various points 
including Atlanta, Birmingham, New Orleans, Houston and Dallas. 


National's position is that this application must be heard in this case if 
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other applications for new route authority East of the Mississippi River 

| are to be considered. National believes, however, that the inclusion of 

new route proposals in the area East of the Mississippi would unduly 

expand and delay the proceeding since it would involve the entire South- 

eastern area and possibly extend into the Northeast. These areas are 

a far removed from the Dallas area and there is no indication that service 
to these areas will be an integral part of the Dallas -West service. For 
this reason National suggests that the proceeding be confined to the 
area West of the Mississippi and South of San Francis¢o/Oakland. 

If the Board concludes that the proceeding shall include new route 
proposals in the area East of the Mississippi River, then National submits 
that its application for service to Atlanta and Birmingham in Docket No. 

7990 must be consolidated since the proceeding will then involve new 
route mileage East of the Mississippi and will also involve one carrier 
services between Atlanta/Birmingham and the West. | 

National's application in Docket No. 7990 also extends beyond San 
Francisco/Oakland to Portland and Seattle. National Has requested con- 
solidation of this segment in the event the scope of the proceeding is so 
expanded. : 

“a The contention that the case should include applications for new 


route mileage extending into Florida is especially inappropriate in view 


of the fact that the issue of Florida-Texas service has just been heard 
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_in the Florida-Texas Case. There is no proper justification for another 
| trial of those issues in this case. On the other hand, the issue of serv- 
ice out of New Orleans to the West has not been considered since the 
original Southern Service to the West Case, decided in January, 1951. 
WHEREFORE, National respectfully requests: 
1. That the Board deny those motions which request a 
further delay in the disposition of the Florida-Texas 
Case; 
2. That the Board extend the scope of the Dallas-West 
Case to include services from Houston and New 
Orleans to the Pacific Coast; 
3. That the Board consolidate herein National's appli- 
cations to the extent they fall within the scope of 
the proceeding as defined in future orders of the 
Board. 
Respectfully submitted, 
NATIONAL AIRLINES, INC. 
/s/ Clayton L. Burwell 
By 
Clayton L. Burwell 


May 16, 1956 


** * kK 
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Appendix A 
NATIONAL AIRLINES, INC. 


History of National's Efforts to Provide 
Thru Plane Service Between Houston and Florida 


1945-46 National's application for direct extension of Route 39 to 
Houston and San Antonio (Docket No. 1163) heard and denied by Civil 
Aeronautics Board in Mississippi Valley Case; 8 CAB 726 (Decided 
December 18, 1947) (This would have created a direct Miami-Houston- 
San Antonio route via Tampa and New Orleans). : 

Jan. 10, 1947 National filed an application for a Miami-California 
route via Houston (Docket No. 2758). This potteaton was consolidated 
in the Southern Service to the West Case and was dented along with other 
applications for southern transcontinental route extensions in the Board's 
decision of January 31, 1951 (12 CAB 518). National argued vigorously 
in that case that a Houston-Miami service via New Orleans was needed. 

December 15, 1948 National's President wrote a letter to Eastern 
proposing a Florida-Houston service by interchange at New Orleans. 
Later in the month of December 1948, National's President G. T. Baker 
met with Eastern's President Rickenbacker and convinted him that the 
interchange agreement should be undertaken. (Docket No. 3500, Tr. 
2328) | 

March 3, 1949 Agreement for interchange service by National 
and Eastern between Houston and Florida filed with Civil Aeronautics 


Board for approval. (Docket No. 3681) 
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July 15, 1949 Civil Aeronautics Board consolidated Eastern- 


National Interchange proposal with the National Airlines Route Transfer 


Investigation. (Docket No. 3500) 

October 1949 Eastern and National filed motions to sever the 
Eastern -National interchange from Docket 3500 and requested expedited 
hearings and decision on the interchange. 

November 21, 1949 CAB denies motions for severance and for 
expedited hearings on National-Eastern interchange (Order E-3584). 

March-April 1950 Hearings held in Docket No. 3500 including 
Eastern -National Interchange Agreement. 

January 31, 1951 CAB decision in Southern Service to West Case, 
Docket No. 1102 et al, denying applications of National and Eastern for 
Miami-Houston -Pacific Coast route but authorizing through interchange 
services between Miami and California and Houston-California. 

May 1, 1951 Service inaugurated over National-Delta-American 
interchange connecting Miami and California via Tampa-New Orleans- 
Dallas, etc. (Order E-5337; Op. E-5531 p. 4). 

May 4, 1951 Eastern and National filed briefs to CAB Examiners 
_ supporting Eastern-National interchange. Eastern's brief stated a 
preference for an extension of Eastern's routes but it concluded that 
_ the public interest would require a through one-plane service in the 


- absence of a through one-carrier service by Eastern. 
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May 31, 1951 Report of CAB Examiners recommendine temporary 
approval of Eastern -National interchange. : 

June 8, 1951 Eastern filed "exceptions" to the Examiners’ Report 
with respect to the findings of fact. No exception was taken to the recom- 
mended approval of the interchange. : 

July 13, 1951 CAB reopened Southern Service to West Case for 
purpose of considering a TWA-Braniff-Eastern interchange including 
an extension of Eastern's route from Houston to Miami. 

September 25, 1951 Eastern's counsel announced in the course of 
oral argument in the reopened Southern Service to the West Case that 
Eastern was withdrawing from the interchange Be rcement with National. 

October 2, 1951 Eastern's President Rickenbacker addressed a 
letter to CAB "withdrawing" Eastern's application for approval of the 
Eastern-National interchange. : 

October 8, 1951 Oral argument on Eastern-National interchange 
proposal. ) 

February 11, 1952 CAB issues decision disapproving National- 
Eastern interchange Op. E-6106 and second decision extending Eastern's 
Route 10 from Tampa to Houston and approving Eastern -Braniff-TWA 
interchange between Miami and California. | 


April 10, 1952 Order of United States Circuit Court of Appeals 


(D. C.) staying CAB order. 





72 


May 27, 1952 Order of U.S. Circuit Court of Appeals (D. C.) 
denying petitions to vacate the stay order. 

June 9, 1952 Order of CAB rescinding the order of February 11, 
1952 and providing for further hearings on Eastern-Braniff-TWA inter - 
change proposal. 

July 30, 1952 Order of Circuit Court of Appeals dismissing review 
proceedings in view of Board's action in rescinding order under review. 

August 27, 1952 Prehearing Conference on reopened phases of 
Southern Service to West Case. National requested consolidation of its 
_ Petition for Investigation of a Compulsory Interchange by Eastern and 
_ National between Miami and Houston. 

September 5, 1952 Statement of Eastern opposing consolidation of 
National's proposal for investigation of a Houston-Miami interchange 
and National's application for a Miami-Houston route. 

October 15, 1952 Order (E-6873) consolidating investigation of 
Houston-Miami interchange into reopened proceeding in Docket 1102 
et al. 

January 1953 Hearing in Reopened Southern Service to West Case. 

July 8, 1953 Examiner's Report finding (1) that National-Eastern 
Interchange between Miami and Houston is required by public convenience 


and necessity and (2) that Eastern's proposed trans-gulf route extension 


and the related transcontinental interchange should not be authorized. 
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September 29, 1953 Oral argument in Reopened Southern Service 
to West Case. : 

December 22, 1953 CAB Opinion and Order disapproving Eastern's 
trans-gulf route proposal and the Eastern-Braniff -TWA inter change 
(Served December 28, 1953). : 

January 4, 1954 Letter from National's President, G.T. Baker, 
to T. F. Armstrong, Eastern's President, oes that the two 
companies get together and work out the interchange agreement as 
suggested by the CAB. 

January 29, 1954 Letter from T. F. Armstrong to G.T. Baker 
stating that Eastern would ask reconsideration of the Board's decision 
of December 22, 1953. | 

February 13, 1954 Petition of Eastern Airlines for Rehearing, 
Reargument and Reconsideration of the Board's decision of December 
22, 1953. ! 

June 25, 1954 CAB Opinion and Order apcouie Braniff-TWA 
(Houston-West) Interchange and affirming prior disapproval of Eastern's 
trans-gulf route proposal. The order reaffirmed prior approval of 
Eastern -National interchange. | 

June 30, 1954 Letter from National's President, Baker, to 
Eastern's President, Armstrong, proposing to negotiate Houston -Miami 


inter change. 
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July 22, 1954 Second Petition of Eastern for Reconsideration of 
CAB Order of December 22, 1953 and June 25, 1954. 

August 8, 1954 Letter (four lines) from Eastern's President, 
Armstrong, to National's President, Baker, acknowledging letter of 
June 30 and enclosing copy of Eastern's second petition for reconsid- 
eration. 

August 23, 1954 CAB Order (E-8579) denying Eastern's second 
petition for reconsideration. 

August 27, 1954 Letter to Mr. Armstrong, Eastern's President, 
from National (signed by John W. Cross on G. T. Baker's behalf) 


renewing National's offer to operate an interchange with Eastern between 


Miami and Houston. 


September 13, 1954 Letter from W. Glenn Harlan, counsel for 
Eastern to John W. Cross, counsel for National acknowledging receipt 
of letter of August 27, 1954 and stating that Eastern's executives were 
considering the Southern Service to the West Case and the Board's most 
recent actions in that case. 

September 28, 1954 Petition of National for Order requiring through 
service by interchange between Miami, Tampa and Houston over the 
routes of National and Eastern or in the alternative for a temporary 
exemption authorizing service by National to Houston. (Exemption 


application assigned Docket No. 6888) 








75 


October 6, 1954 Letter from Eastern's President, Armstrong, to 
National's President, Baker, proposing that National's certificate rights 
between Tampa and New Orleans be "'split'' with Eastern. 

October 6, 1954 Petition of City of Houston and Houston's Chamber 
of Commerce for Leave to Intervene, including request for establishment 
of through service by Eastern and National or by temporary exemption 
to National. 

October 8, 1954 Answer of Delta to National's request for exemp- 
tion and alternative application (of Delta) for exemption which would 
permit interchange service between Miami and Houston by National and 
Delta. 

October 8, 1954 Answer of Eastern to Petition of National for 
compulsory interchange service or exemption. (This answer suggests 
Eastern's proposal to "split'’ National's certificate rights between Tampa 
and New Orleans as a basis for agreement. ) | 

October 26, 1954 Reply of National to Eastern's answer. 

November 26, 1954 Letter from CAB Chairman Gurney to Eastern 
urging that Eastern negotiate with National on the basis of the 1949 
agreement. | 

December 9, 1954 Letter from Captain Rickenbacker to Chairman 
Gurney. : 

December 17, 1954 Letter from National's Baker to Eastern's 


Armstrong offering to negotiate an agreement bond on the 1949 agreement. 
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January 19, 1955 Letter from Eastern's Armstrong to National's 
Baker rehashing old arguments and stating willingness to talk to 
National - apparently on basis of ''split'’ proposal raised in October 6, 
1954 letter. 

February 16, 1955 Letter from National's Baker to CAB Chairman, 
Gurney, reviewing long history of efforts to effect through service be- 
tween South Texas and South Florida and requesting favorable action on 
_ National's application for temporary exemption authorizing Miami- 
Tampa-New Orleans-Houston service by extension of existing Miami- 
Tampa-New Orleans flights. 

February 28, 1955 Letter from Eastern's President to CAB citing 
Eastern's letter of January 19, 1955 indicating Eastern's willingness to 
talk with National (the obvious intent of Eastern's invitation was to talk 
about a transfer of a portion of National's New Orleans-Tampa route 
authority to Eastern - but not about an interchange. ) 

April 1, 1955 Application of Eastern for temporary exemption 
authorizing Miami-Houston service and request for immediate hearing 
on Eastern's "amended" application in Docket 3406. 

April 25, 1955 National's Answer to Eastern's application for 
exemption and for immediate hearing. 

May 31, 1955 National's Vice President, Mr. Hardy, endeavored 


to contact Eastern in New York without success. 
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May 31, 1955 Telegram from Baker to Armstrong stating Mr. 
Hardy's attempt to contact Eastern and suggesting Eastern set a time 
and date for discussions and the negotiation of Hou ston-Miami inter - 
change. , 

June 2, 1955 Telegram from Armstrong to Baker suggesting 
meeting on June 13 at 10:00 A.M. (this date saieequs a changed by 
phone call to June 10). 

June 3, 1955 Letter from G. T. Baker to Mr. Ross Rizley asking 
immediate approval of National's exemption request to serve Houston. 

June 10, 1955 Meeting in EAL's office attended by Armstrong, 
Gambrell and Harlan of Eastern, Brawner and Paul of National. 
Eastern representatives stated they felt that even if the interchange 
was in the public interest it would be nearly impossible to work out 
because of the paralleling of National by Eastern between Tampa and 
Miami. The meeting was concluded by mutual RET eernent that another 
discussion would be held on June 20, 1955. 2 

June 20, 1955 Meeting was held at Eastern's offices attending by 
Mr. Armstrong, Mr. Gambrell of Eastern and Mr. Pree and Mr. 
Paul of National. Eastern again raised the question of an equitable 
solution to the Tampa-Miami situation and also ised numerous 
operational problems. It was the opinion of National's representatives 


that these problems could be worked out and that since the interchange 
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was in the public interest both companies should make every attempt 
to solve them. 

July 1, 1955 Meeting was held at Eastern's offices. Mr. Arm- 
strong and Gambrell attended for Eastern and Mr. Brawner and Fitz- 
gerald for National. Eastern proposed that they operate the interchange 
between Houston and New Orleans and between Tampa and Miami and 
that National operate between New Orleans and Tampa. National's 
position was that it should operate between Miami and New Orleans and 
Eastern should operate the segment west of New Orleans. 

July 25, 1955 Meeting in EAL's office attended by Brawner and 
Paul for National. General discussion was had with reference to the 


overall mechanics of the operation. However, Eastern again raised an 


objection to National's position with respect to the Tampa-Miami seg- 


ment. 

July 26, 1955 Meeting in Mr. Baker's hotel room attended by 
Armstrong and George Smith of Eastern and Baker and Brawner of 
National. Eastern's proposal that each company's pilots fly the entire 
route in their company's aircraft was discussed. National offered 
three proposals (1) the conventional interchange; (2) recognition of 
EAL's claim with reference to equal operating rights between Tampa 
and Miami, National was willing to share with Eastern all profits and 


losses from the interchange operation over the segment,but all operations 


- 
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would be conducted under National's control; (3) ailopt the terms of the 
original Eastern-National interchange agreement. It was agreed that 
both companies would approach the pilot group with ralexence to the 
possibility of operating the entire trips with their aan equipment. 

July 30-August 2, 1955, inclusive: Numerous telephone conversa- 
tions were heid between Mr. Brawner of National and Mr. Armstrong 
and Smith of Eastern. During these conversations Eastern was advised 
that the National pilot group could not agree to Eastern's pilots flying 
over National's routes. National also requested that Eastern select one 
of the three proposals made in the July 26 meeting SO that we could 
immediately begin work on the interchange agreement. EAL proposed 
that National agree that if the pilots would agree in the future, National 
would be willing to have one-half the interchange operations between 
Miami and Tampa conducted as Eastern's flights and one-half as 
National's flights. Eastern was advised that National would take the 
matter under consideration. : 

August 3, 1955 Mr. Brawner telephoned Mr. Smith and advised 
him that National could not agree to accept the Eastern proposal for 
possible future operations between Tampa and Miami in interchange 
service conducted by Eastern, as outlined in previous telephone conver- 
sations, since it was National's position that Eastern did not have legal 


operating authority to conduct such an operation. However, NAL was 
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willing to agree to negotiating the problem if pilots ever did 
agree. 

August 3, 1955 Armstrong's letter to Baker with copies to the 
Civil Aeronautics Board. 

August 25 & 26, 1955 Meetings were held in the office of National 
in Miami and were attended by Mr. Smith and Mr. Roerig for Eastern 
and Mr. Brawner, Mr. Drake and Mr. Taylor for National. All the 

| terms of the interchange agreement with the exception of paragraph 37 
were resolved (including rate of return), to both parties’ satisfaction. 
Paragraph 37 as proposed by Eastern set forth detailed provisions for 
how the interchange would operate if at some future time the pilots of 
each company agreed to fly over the routes of the other company. As 

_ written by EAL this paragraph indicated Eastern had full operating 

rights between Tampa and Miami which National could not accept and 
provided that the revenues and expense between Tampa and Miami 

_ belonged in their entirety to the company operating the trip with its 

equipment and crew. 

September 1, 1955 Mr. Roerig was given a draft of the interchange 
agreement with Paragraph 37 redrafted so as to be acceptable by 
National. 

September 16, 1955 Mr. Smith of Eastern called Mr. Brawner and 
arrangements were made to meet the following Saturday to discuss further 


_ the interchange agreement. 


81 


September 17, 1955 A meeting was held in National's offices 
attended by Mr. Brawner of National and Mr. Smith of Eastern. Mr. 
Smith stated that after review Eastern was of the opinion the rate of 
return included in the interchange agreement was too low and suggested 
71% after taxes. National stated this was too high and when it was con- 
sidered that both carriers would have equipment operating over each 
other's routes and that the equipment could be balanced out by an 
arrangement such as in effect with the National -Capital inter change 
agreement and a coin could be flipped so as to decide who would operate 
during the season. A brief discussion was also held on Paragraph 37. 
It was agreed that the next step would be to try to get Mr. Baker and 
Mr. Armstrong, Mr. Smith and Mr. Brawner together to work this 
matter out. : 

October 4 & 6, 1955 Meeting was held with Mr. Brawner of 
National and Mr. Smith and Mr. Armstrong of Eastern. The rate of 
return problem was settled by agreeing National would operate one 
trip all the time and that National and Eastern jointly furnish the equip- 
ment for the other trip, so that the total aircraft dene in interchange 
service would equal on an annual basis. EAL suggested that the inter- 
change operation commence with two-engine service; however, National 


was of the opinion that two-engine service would not be satisfactory and 


offered to commence the operation this winter witha DC-6 if Eastern 
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would agree to replace it next summer with a Constellation. Discussion 


was also held on Paragraph 37 and it was agreed that members of the 
Scheduling Department of both companies should get together and 
determine the proper number of Schedules as well as the type of equip- 
ment. Arrangements were made for a meeting on October 31. 

October 31, 1955 Meeting was held in National's offices attended 
by Mr. Hamill of Eastern and Mr. Bell and Grant of National. During 
this meeting a schedule was tentatively agreed upon. 

November 8, 1955 Meeting was held attended by Mr. Armstrong 
- and Smith for Eastern and Mr. Brawner for National. After discussion 
of the possibility of amending Paragraph 37 and both carriers’ refusal 
to depart from their previously established position it was agreed that 
an impasse had been reached and that further negotiations would not 
be productive. 


* * Kk 


PETITION OF NATIONAL AIRLINES, INC. 
FOR RECONSIDERATION OF ORDER NO. E-10600 
CONSOLIDATING APPLICATIONS FOR HEARING 
National Airlines, Inc. ("National") respectfully requests that the 
Board reconsider its Order E-10600 insofar as it refuses to consider 
herein that portion of National's application in docket No. 7159 which 


proposes service west of Houston, Texas to the co-terminal points San 


Francisco/Oakland via Dallas, Fort Worth, San Antonio, El Paso, 
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Albuquerque, Tucson, Phoenix, Las Vegas (Nev. ), ‘San Diego and 


Los Angeles. : 

The Board's Order No. 10600 gives the interests of Dallas and 
the carriers now serving Dallas preferential treatment over other areas 
and other carriers without explanation or findings supporting such 
preference. : 

All known facts thus far asserted on the record demonstrate that 
the need of the Dallas community for additional service to the West is 
far less acute than that of Houston. Yet the Board tas determined that 
it will consider only Dallas-West applications in this case despite the 
very strong possibility that such action will ser iously prejudice Houston's 
opportunities for improved service. | 

The Board's order proceeds on the aecomoton that the Dallas- 
West service has some claim of preference over other applications on 
the Board's docket which propose service from New Orleans, Houston 
and Dallas to the West. Having made this assumption the order excludes 
other applications such as National's Houston -West proposal on the 
ground that the consideration of Houston-West service would unduly 
expand and/or delay the consideration of the needs of Dallas for service 
to the West. 

The basic defect in the Board's argument is the fact that the Dallas 


petition has no legal priority over National's New Orleans -Houston -Dallas/ 
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Ft. Worth-West application. On the contrary, National's application 
has priority on the Board's docket. Assuming, arguendo, that the 
- Board may, on the basis of proper findings, determine that the needs 


of a particular area for service are so urgent as to require hearing out 


of order, there have been no findings made in this case which would 


support such a determination. The facts apparent on this record sup- 
port the conclusion that there is a substantially stronger need for 
Houston-West service (as proposed by National) than for a Dallas-West 
service. (See "Motion of National Airlines, Inc. to Consolidate and to 
Expand the Scope of the Proceeding" filed in this proceeding on April 
26, 1956.) 

The Board's order is silent with respect to National's request 
for concurrent hearing on its application in Docket No. 7159 for exten- 
sion of Route 39 from New Orleans to the Pacific Coast via Dallas, 
Houston and other intermediate points. (National's Motion of April 26, 
1956, p. 6.) National hereby renews that request. 

A decision in this case granting a Dallas-West route to any other 
carrier will seriously prejudice National's proposal for the extension of 
Route 39 to the West via Dallas. Such prejudice might be excused ina 
proceeding where a prior filed application was set for hearing and the 
Board properly determined that the proceeding thus created would be 


unduly expanded and delayed by consolidation of National's application -- 
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but in this case, National is being deprived of a reasonable opportunity 
to have its application heard on its full merits because of the Board's 
ex parte and unexplained action in first giving the Dallas petition priority 
and second refusing to consider the whole of National's application in 
the new case. 

The prejudice involved in refusing to hear all of National's appli- 
cation is both obvious and serious. National proposes to serve Dallas 
on a route extending from New Orleans to the West -- thus providing 
service not only for Dallas but for Houston and cities east of Houston 
which do not now enjoy the advantages of non-stop one -carrier service 


such as Dallas receives. 


As the proceeding now stands National is placed in the impossible 


dilemma of either prosecuting its application herein on a basis where it 
can show no operational or traffic integration with its existing system or 
foregoing hearing in this case with the strong possibility that the major 
sector of its proposed route would be awarded to another carrier. 

It is National's position that it is entitled to a leone on its New 
Orleans-California application and that the Board's proposed course of 
action in this case will have the practical effect of denying National's 
application by purely procedural action, which is in no sense required 


or justified by public interest considerations. 
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Moreover, the Board's action in severing National's application 
has a prejudicial effect on the public interest since it seriously jeopardizes 
the opportunities of cities such as Houston, New Orleans, Tampa and 
Miami for effective one-carrier service to the West within the reasonably 
near future. 

In conclusion, it is submitted: 

(1) that the expansion of this proceeding to include service from 
Houston and/or New Orleans to the West (as suggested by Vice Chairman 
Adams and Member Minetti in their dissents) will not result in undue 
expansion and/or delay in the disposition of the Dallas-West service 
issues; 

(2) that the minor delay involved in expansion of the proceeding 
is fully justified in order to avoid the prejudice to the public interest and 
to National which would result from the current order; 

(3) that Houston and New Orleans have a far stronger claim to 
emergency consideration than does Dallas and should not be prejudiced 
by the fact that Dallas is more aggressive and vociferous in its demands 
for the Board's attention. 

It is the Board's duty to consider the interests of all the public. 

As we have stated before, National supports the effort of Dallas to obtain 
improved service but National vigorously objects when such action has 


the result of serious prejudice to other cities which have a stronger need 
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for improved service and when it has the effect of jeopardizing and 
precluding National's prior -filed applications. 

WHEREFORE, National respectfully requests that the Board 
reconsider its Order of Consolidation, No. E-10600, in this proceeding 
and upon reconsideration: | 

1. Consolidate herein National's application in Docket No, 7159 
either in its entirety or that portion extending from Houston to the West, 

or 

2. That the Board assign National's application in Docket No. 
7159 for hearing and decision concurrently with this proceeding. 
Respectfully submitted, 

NATIONAL AIRLINES, INC. 
/s/ Richard A. Fitzgerald 
y | 


Richard A. Fitzgerald 
Assistant Vice President 


October 9, 1956 


* KK OK 
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V 


PLEADING FILED BY OTHER PARTIES WITH THE BOARD. 
COMPLAINT AND PETITION 


THE CITY OF Sane TEXAS, 
AND 
THE DALLAS CHAMBER OF COMMERCE 
Now come Petitioners, the City of Dallas, Texas, and the Dallas 

| Chamber of Commerce, by their attorneys, and pursuant to Section 302. 38 
of the Board's Rules of Practice in Economic Proceedings, hereby 
petition the Board for the institution, pursuant to the authority con- 

_ ferred on the Board by Section 205 (a) and other provisions of the Civil 
Aeronautics Act of 1938, as amended, of an investigation of the matters 
hereinafter described, and upon such investigation and findings made 
therein for such amendment or modification under the authority of 
Section 401 (h) of the Civil Aeronautics Act of 1938, as amended, of 
existing and outstanding certificates of public convenience and necessity, 


and the terms, conditions and limitations thereof, and for the issuance 


of such new certificates as may be necessary and appropriate to ac- 


complish the purposes hereof and which the Board, upon investigation, 


shall find and determine to be justified and required in the premises, 
_ to the end of bringing about compliance with the provisions of the 

Civil Aeronautics Act of 1938, as amended, and fulfillment of the 

Declaration of Policy contained in Section 2 thereof. In support of 


their Petition, Petitioners respectively show and allege as follows: 
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The City of Dallas, Texas, is a body corporate whose citizens 
are concerned with and affected by the economic development 
and growth of the City and are concerned with the establish- 
ment and maintenance of adequate air transportation and 
facilities therefor and services in eorrecHon therewith for 
the transportation by air of persons and property between 
Dallas and other cities, communities and localities with 
which Dallas and its citizens have economic relations. 

The Dallas Chamber of Commerce is a non-profit corporation, 
organized and existing under the laws of the State of Texas, 
which has for its purpose, among other, the promotion and 
development of the economic welfare and prowess of Dallas 

and of trade and communication between Dallas and its 
citizens and other communities and localities and their 
citizens, and adequate air transportation for the purposes 
thereof. i 

Petitioners have studied the trunkline air transportation serv- 
ices and facilities now authorized and offered between Dallas 
and points west of Dallas in the states of Texas, Arizona, 

New Mexico, Nevada and California, to the end of determining 


the adequacy of the service offered under existing authoriza- 


tions, and the need for new or additional trunkline services 





to meet the economic needs of Petitioners and such other 
communities or localities, and to satisfy the requirements 
of the Civil Aeronautics Act of 1938, as amended. 
Petitioners on information and belief allege that at the 
present time and for the future, trunkline air services 
between Dallas and points west of Dallas in the states of 
Texas, Arizona, New Mexico, Nevada and California, in- 
cluding these hereinafter named, are and will be inadequate, 
not properly adapted to the present and future needs of the 
domestic commerce of the United States insofar as Peti- 
tioners and these communities and localities are concerned, 
and not such as properly to afford the inherent advantages of 


air transportation between such communities and localities 


as contemplated and required by the Declaration of Policy 


contained in Section 2 of the Civil Aeronautics Act of 1938, 

as amended, and that additional or different trunkline air 
services and facilities are required by the public convenience 
and necessity, all as stated more in detail in the following 
paragraphs. 

Without limiting the generality of the allegations in the fore- 
going paragraph, and as illustrative, Petitioners on informa- 


tion and belief allege that the air services and facilities 
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herein described and to which this Petition relates are in- 


adequate and fail to satisfy the public convenience and 
necessity, or to comply with the purposes aed requirements 
of the Civil Aeronautics Act of 1938, as amended, in the 
following particulars: : 

a) Whereas, effectively competitive trunkline service 
between Dallas and many communities and localities 
is presently necessary for the proper transaction of 
business and for the adequate service of the public 
and the communities concerned, there is now no 
authorization permitting effectively competitive serv- 
ice between Dallas on the one hand and Amarillo, 

El Paso, Lubbock, and Nidiand“Oassca: Texas, and 
Los Angeles and San Francisco, California, on the 
other; : 

Whereas, economic conditions and the purposes of the 
Act require direct single-carrier unrestricted trunk- 
line service between Dallas on the one hand and 
Abilene, Big Spring, and San Angelo, Texas, and 
Albuquerque and Santa Fe, New Mexico, only local 
air service with the typical local air service 
restrictions is now authorized and available between 


Dallas and these points; 





c) Whereas, economic conditions and the purposes of the 
Act require direct single-carrier trunkline service 
between Dallas on the one hand and Las Vegas, Nevada, 
and Fresno and San Bernardino, California, on the 
other, no such single-carrier service is now authorized 
between Dallas and these points. 
Petitioners allege that the inadequacies of air transportation 
services and facilities between Dallas and the communities 
named and other communities and localities having economic, 
business and social ties or common interests with Dallas 
which require a ready means of air transportation, have 
curtailed , and, unless remedied, will continue to curtail 
and restrict commerce, business and communications to 
the detriment of Petitioners and the other communities and 
localities named, contrary to the purposes of and provisions 
of the Civil Aeronautics Act of 1938, as amended. 
Petitioners believe and allege that the matters herein described 
constitute sufficient reasons to justify the institution by the 


Board of an investigation in the exercise of its authority under 


Section 205 (a) of the Civil Aeronautics Act of 1938, as 


amended. 
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Petitioners also allege on information and belief that for the 
provision of adequate direct trunkline air service between 
Dallas and the other communities or localities herein described, 
or which may join or intervene herein, andiin order to meet 
the requirements of the public convenience and necessity, 
alteration, amendment or modification of certificates issued 
to various air Carriers, or in the terms, conditions or 
limitations thereof, is or may be necessary and that, there- 
fore, these circumstances justify and require the exercise 
by the Board of its authority to this end under Section 401 (h) 
of the Civil Aeronautics Act of 1938, as amended. 
Petitioners are prepared to, and if the Board institutes an 
investigation and conducts hearings as herein prayed for will, 
produce and present evidence pertinent to the matters herein 
alleged, including evidence of facts developed by detailed and 
comprehensive studies conducted by Petitioners or on their 
behalf concerning the economic community of interest of 
Dallas and the other communities and localities herein 
described, their traffic potentialities and needs and the re- 
quirements, in the interest of public convenience and necessity, 
of air transportation services or facilities additional to or 


different from those which are now authorized and available. 
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10. Petitioners submit in succeeding sections of this Complaint 
and Petition facts indicative of the type of proof which can be 
offered in support of Petitioners’ allegations herein to assist 
the Board in evaluating the urgency of Petitioners’ need for 
relief. 


I. Effectively Competitive Trunkline Air Service is 
Required Between Dallas and Points West of Dallas 


The Board is nearing completion of a series of proceedings which 
together a provided a comprehensive review of the adequacy of 
existing trunkline air service and the need for new or competitive trunk- 
line service between major communities within most of the continental 
United States. This review has paid particular attention to the remain- 
ing monopoly situations where important air traffic arteries have been 
franchised to a single carrier. Thus far in these proceedings the 
Board has authorized new and competitive trunkline service between 
major cities in the area between New York and Chicago, has authorized 
new and competitive trunkline service at Kansas City and Denver, and 
has authorized long-needed new and competitive service between South- 
west points, including the Texas cities of Dallas and Houston on the 
one hand, and a group of important midway and northeastern cities, 
including Washington, Pittsburgh and New York on the other. 

In addition to the cases which have actually been brought to com- 


pletion, the Board has at an advanced stage a review of the need for 
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new or additional trunkline service between New York and Boston on 

the one hand and Florida on the other. And it has recently instituted 
proceedings to determine the need for new or additional service between 
Houston, Texas, and Florida points; and between Florida and other 
southeastern points on the one hand and points in the Great Lakes Area 
on the other. : 

Although these cases have provided the Board with a review of 
the adequacies of the trunkline air transportation stern within the 
continental United States which has been widespread in its coverage and 
comprehensive in scope and in the nature of the services covered, none 
of these cases has provided the Board with an opportunity to consider 
the need for new or additional trunkline service between Dallas and 
points west of Dallas in the states of Texas, Arizona, New Mexico, 
Nevada and California. And there is no pending proceeding now under 
way which would enable the Board to authorize additional single-carrier 
service between Dallas and Los Angeles and San Francisco, or 
important intermediate points. | 

No new trunkline service has been authorized between Dallas and 
points west of Dallas in the states of Texas, Arizona, New Mexico, 
Nevada and California since the passage of the Civil Aeronautics Act 
of 1938. Yet the present and prospective air traffic available between 


Dallas and several such points is equal to or in excess of that which 
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_ is typical of pairs of stations between which effectively competitive 
trunkline air service is authorized and offered. For example, 
preliminary studies by the City of Dallas and the Dallas Chamber of 

| Commerce indicate the following available air traffic in 1957 and 1960 
between Dallas and selected points west of Dallas in the area here sug- 
gested for consideration: 


Estimated Available Traffic with Dallas 


| 1957 1960 

“Pass- Passen- Pass-  Passen- 

Point engers ger Miles engers ger Miles 
Amarillo 21,000 6,750,000 25,000 8,075,000 
El Paso 15,000 8,445,000 17,500 9,850,000 
Lubbock 21,000 6,200,000 25,000 7,375,000 
Midland-Odessa 30,000 9,630,000 35,000 11,200, 000 
Los Angeles 37,500 46,500,000 45,000 56,000, 000 
San Francisco 21,000 29,400,000 25,000 35,000, 000 


Not only does the available air traffic between Dallas and these 
points justify and require the provision of effectively competitive trunk- 
line service, but the quality of the service offered by the monopoly 
carrier between Dallas and several of these points is so inadequate as 
to require the authorization of competitive service, entirely apart from 
the clear requirement for such service on the basis of available traffic. 
A few illustrations with respect to service presently offered by the 
monopoly carrier between Dallas on the one hand and Los Angeles and 


San Francisco on the other, will illustrate this point: 
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1. A seven-day twenty-four hour check of the availiability of 
seats between Dallas on the one hand and Los Angeles and 
San Francisco on the other was made during the week of 
June 16-22, 1955, and reported to the Board at page 58 of 
the Joint Exhibits of Braniff and TWA in the Braniff-TWA 
Interchange Renewal Case, Docket 6749. This check dis- 
¢ closed that: | 
a) There were no seats available on flights from Dallas 
to the West Coast approximately 82 percent of the time. 
b) There were no seats available on flights to Dallas from 
the West Coast approximately 60 percent of the time. 
The lack of available space is a typical symptom of monopoly 
operations. As the Board has found repeatedly, only 
effectively competitive service provides the incentive needed 
to spur carriers to provide schedules adequate to meet the 
needs of the community served. ; 
2. Typically, schedules offered between Dallas on the one hand 
and Los Angeles and San Francisco on the other have been 


unbalanced as to time of day, direction, class of service, 





and equipment utilized. For example, the schedules offered 


by the monopoly carrier in January, 1956, show the following: 
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a. With respect to service between Dallas and Los Angeles: 

1) There are seven daily schedules eastbound but only six 
westbound 

2) There is only one daily coach schedule in each direction 

3) There is no daytime coach service at all 

4) There are three schedules with DC-7 equipment east- 
bound, and only two such schedules westbound 

5) While two morning departures leave within a space of 
25 minutes (9:10 a.m. and 9:35 a.m.) and two mid-day 
departures leave at exactly the same time (1:30 p. m.), 
there is no departure from Dallas to Los Angeles 
between 1:30 p.m. and 9:55 p.m., - a gap of 8 hours 
25 minutes. 

6) While three arrivals at Dallas are bunched within 50 
minutes (6:20 a.m., 6:25a.m. and 7:10 a.m.) and three 
others are bunched within 5 minutes (3:55 p.m., 4 p.m. 
and 4 p.m.), there is a gap in arrivals of 8 hours 45 
minutes between 7:10 a.m. and 3:55 p.m., and another 
gap of 6 hours 50 minutes between 4 p.m. and 10:50 p.m. 

b. With respect to service between Dallas and San Francisco: 
1) There is no tourist service offered at all 
2) There are 3 schedules daily eastbound but only 2 schedules 


daily westbound 


a iy 


Both schedules westbound are concentrated within a 


space of 5 minutes (1:35 p.m. and 1:40 p. m. ), and there 
is then a gap of 23 hours 55 minutes between service 
from Dallas to San Francisco. | 
Two eastbound arrivals are bunched at Dallas in a space 
of 5 minutes (6:25 a.m. and 6:30 a. m. ) with the other 
arrival at 3:50 p.m., so that there are gaps of 8 hours 
20 minutes and 14 hours 35 minutes, respectively, 
between arrivals at Dallas from San Francisco. 

With respect to service between Dallas and Oakland: 

1) There are no schedules from Dallas to Oakland, but 
there are two schedules from Oakland to Dallas. 

The Board, in its Opinion in the Southern Service to the West Case 
found that the circumstances "require the provision of a competitive 
service" between Dallas and the West Coast, and elsewhere in the 
same Opinion, stated ''there can be little doubt about the desirability 
of competition for American between Dallas, Fort Worth and the West 
Coast" (page 21). In the same Opinion (Supplemental Opinion, Reopened 
Southern Service to the West Case, Order No. E-8466) the Board stated; 

"the air traffic between Houston and Fort Worth, Dallas 

on the one hand and Los Angeles and San Francisco already 
amounts to upwards of 65, 000 passengers annually. Yet, 
American has a stranglehold on this traffic. The Primary 
segment - Los Angeles-Dallas - involving a distance of 


1,235 miles is served exclusively by American. . 
(Pages 18-19) 
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bound, and only two such schedules westbound 

5) While two morning departures leave within a space of 
25 minutes (9:10 a.m. and 9:35 a.m.) and two mid-day 
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daily westbound 


a 


99 

3) Both schedules westbound are concentrated within a 
space of 5 minutes (1:35 p.m. and 1:40 p. m. ), and there 
is then a gap of 23 hours 55 minutes between service 
from Dallas to San Francisco. : 

4) Two eastbound arrivals are bunched at Dallas in a space 
of 5 minutes (6:25 a.m. and 6:30 a. m. ) with the other 
arrival at 3:50 p.m., so that there are aes of 8 hours 
20 minutes and 14 hours 35 minutes, respectively, 
between arrivals at Dallas from San Francisco. 

c. With respect to service between Dallas and Oakland: 

1) There are no schedules from Dallas to Oakland, but 
there are two schedules from Oakland to Dallas. 

The Board, in its Opinion in the Southern Service to the West Case 
found that the circumstances "require the provision of a competitive 
service"’ between Dallas and the West Coast, and elsewhere in the 
same Opinion, stated "there can be little doubt about the desirability 
of competition for American between Dallas, Fort Worth and the West 
Coast" (page 21). In the same Opinion (Supplemental Opinion, Reopened 
Southern Service to the West Case, Order No. E-8466) the Board stated; 

"the air traffic between Houston and Fort Worth, Dallas 

on the one hand and Los Angeles and San Francisco already 

amounts to upwards of 65, 000 passengers annually. Yet, 

American has a stranglehold on this traffic. The Primary 

segment - Los Angeles-Dallas - involving a distance of 


1,235 miles is served exclusively by EE OE nm We 
(Pages 18-19) : 
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According to the Board's origin and destination surveys for the 
periods which it used in its computations, in excess of 70 percent of 
the 65, 000 annual passengers referred to above originated or terminated 
at Dallas. 

Although the Board recognized the need for effectively competitive 
service between Dallas and the West, it was unable to meet this need 
within the compass of the Southern Service to the West Case. It did 
attempt to meet that need, insofar as the scope of the proceeding would 
permit, by authorizing an interchange between Braniff and TWA with a 
mandatory stop at Amarillo. Analysis of the operations of that inter- 
change on the basis of data submitted by Braniff and TWA in connection 
with the recent proceeding for its renewal (Docket No. 6749) demon- 
strates clearly the inability of the interchange to provide GENS 
competition between Dallas and West Coast points. For example: 

1. From the beginning of the interchange to June 30, 1955, 

interchange passengers as shown by the data submitted in 
Appendix A., hereto, accounted for less than 14 percent 

of total passengers and declined in relation to total passengers 
in every month but one. 

2. A review of the schedules of the monopoly carrier between 

Dallas and Los Angeles in relation to the interchange schedule 


for the period from the beginning of the interchange to June 
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30, 1955, disclosed that one new westbound schedule by the 
monopoly carrier reduced Dallas- Los Angeles interchange 
traffic by more than one-half. The data ane shown in 
Appendix B. An interchange witha required inter mediate 
stop can never hope to compete effectively with an unrestricted 
carrier in a heavy-volume market such as exists between 
Dallas and the West Coast where the demand is for non-stop 
service. Data submitted on page 43 of the Braniff-TWA 
Joint Exhibits in the Interchange Renewal Case show, for 
example, that } 

a. No westbound flight of the monopoly canrier took as 
long as the Braniff-TWA interchange flight. 

b. Only one of seven eastbound flights of the monopoly 
carrier took longer than the Braniff-TWA interchange 
flight. : 

c. Between Dallas and San Francisco, the interchange 
flight took from two to three hours foneen than the 
flights of the monopoly carrier. : 

It was small wonder, therefore, that data submitted on page 33 of 
the Joint Exhibits of Braniff and TWA in the Interchange Renewal Case 
disclosed that the average number of through passengers per flight on 


the Braniff/TWA interchange was lower for all of the months shown 





than experienced on any other interchange to which either Braniff or 
TWA was a party with the exception of the DC-3 schedule in the Delta/ 
- TWA Detroit-Atlanta operation. Even the Braniff/United Seattle- - 

, Houston interchange, which was discontinued because of unavailability 
of equipment but is now restored showed better traffic per flight than 

| did the Braniff-TWA interchange. 

The Board itself has recognized the inability of interchange to 


provide effective competition in long-haul services. In the Denver 


| Service Case, Docket No. 1841 et al. (Order E-9735), the Board said: 


"We recognize that in certain markets existing interchange 
services are operating successfully in serving a useful 
public service. But an interchange service as proposed 
herein could not compete effectively with United's service 

to the east. On the record made in this case, we are con- 
vinced that Denver's long haul needs are of sucha character, 
size and importance as to justify service by a second trans- 
continental carrier."' (page 5) 


In the same Order, the Board made the following further statement: 


"As compared with single carrier, single plane service, an 
interchange service is more limited in its flexibility and does 
not as readily permit the frequent modifications in service 
necessary to meet the changing needs of air transportation. 
This arises chiefly from the fact that where two airline man- 
agements must agree on each schedule change, the alteration 
of scheduling often becomes a laborious process. We con- 
clude that an interchange service recommended by the 
Examiner would inhibit the experimentation necessary to 
produce the schedules and services which are most suited 

to Denver's needs." (pages 4 and 5) 
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In the same case, the Board also recognizes the importance of 
effective single-carrier competition to the adequate development of air 
coach service, stating: 

", , .a further factor favoring the certification of an additional 

transcontinental carrier to serve Denver is the impact which 

such a carrier would have upon Denver's coach'services. In 
the past United provided Denver with only a limited trans- 
continental tourist schedule pattern and most of the tourist 

service there has been of recent origin. We believe that a 

second transcontinental carrier at Denver would insure better 

development of the coach potential to and from that point, 

particularly to New York and Washington."" (Page 5) 

There is a recognized but unfilled need for effectively competitive 
service between Dallas on the one hand and Los Angeles and San Fran- 
cisco on the other. In addition, there is a demonstrable need for 
effectively competitive service between Dallas and other points west 
of Dallas in the area lying between Dallas on the one hand and Los 
Angeles and San Francisco on the other. The failure of the monopoly 
carrier to provide even reasonably adequate service between Dallas 
and Los Angeles and San Francisco, and the additional inadequacies 
in service between Dallas and trunkline points to the west make prompt 
consideration of these pressing needs imperative. 

II. Trunkline Service Is Required Between Dallas and 
Points West of Dallas With Which Only) Local 
Service Is Now Authorized 


There is a group of cities west of Dallas with shes Dallas now 


has only local service whose available traffic and community of interest 


with Dallas require a trunkline-type service free of the restrictions 
which have been imposed on the operations of local air carriers in the 


Dallas Southwest. The available traffic between Dallas and these points 


in 1957 and 1960 is conservatively estimated as follows: 


Estimated Available Traffic with Dallas 
Point engers ger Miles engers ger Miles 
Abilene 25,000 4,200,000 30,000 5,040,000 
Big Spring 4,000 1,100,000 5,000 1,385,000 
San Angelo 12,500 3,200,000 15,000 3,840,000 
Albuquerque 8,500 5,000,000 10,000 5,900,000 
Santa Fe 1,650 1,000, 000 2,000 1,204, 000 
Indicative of the barrier which the absence of trunkline service 
imposes on the full development of air traffic between Dallas and such 
strong traffic generators is the schedule pattern between Dallas and 
Albuquerque, as shown in Appendix C. While the existing carrier 
appears to be making every possible effort to serve this traffic within 
the limits of its local service authorization, the fact remains that of 
the four westbound schedules on‘a route segment of approximately 600 
miles, one is 4-stop, two are 5-stop, and one is 6-stop in January, 


1956. In the same month, of the five eastbound schedules, one is 


3-stop, one is 4-stop, one is 5-stop, one is 6-stop and one is 8-stop. 
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There is, therefore, a basic problem of converting local service 
authorizations to trunkline authorizations, either with a new or witha 
different carrier, between Dallas and at least five important points 
west of Dallas in the area here suggested for consideration. 


III. New Direct Single-Carrier Trunkline Service Is 


Required Between Dallas and Points West of Dallas 

There is also a group of important air centers lying west of 
Dallas in the area here suggested for consideration which now have no 
single-carrier ae service with Dallas but whose community of interest 
and available air traffic with Dallas requires and justifies the author- 
ization of direct single-carrier trunkline service. These points and 
the preliminary estimates of available air traffic with Dallas in 1957 
and 1960 are as follows: | 


Estimated Available Traffic With Dallas 


1 — 1960 
Pass- Passen- Pass Passen- 
Point engers ger Miles engers ger Miles 
Las Vegas 1,100 1,200,000 1,300 1,400,000 
Fresno 630 840, 000 750 1,000, 000 
San Bernardino 850 1,100,000 1,000 1,300, 000 


While it is recognized that the volumes of available air traffic 
shown above would not justify by themselves the authorization of new 
trunkline service with Dallas, they are volumes which are typical of 


pairs of cities having direct trunikline service and hence are reasonable 
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possibilities for inclusion in a route offering effectively competitive 


service to the monopoly carrier between Dallas and Los Angeles and 


San Francisco. 


IV. Expeditious Treatment Is Required and Justified 

In its denial of the requests for consolidation of applications for 
new or additional service between Dallas and the West Coast in the 
Braniff-TWA Interchange Renewal Case cited above, the Board referred 
to the recent date of filing of some of the carrier petitions as a reason 
for not going ahead with a separate proceeding at this time. 

Were the issue here simply one of an individual carrier seeking 
private gain, then the ordinary practice of scheduling the proceeding 
_in accordance with the order of filing on the Board's docket would appear 
appropriate. However, this is a question of the public interest of 
important communities in Texas, New Mexico, Arizona, Nevada and 
California. The requirements of Dallas and other communities in these 
states for new and additional single-carrier service must not be made 
to wait on the accidental timing of individual carrier petitions. Further- 
_more, the Board itself has repeatedly recognized the need for effectively 
competitive service between Texas and the West Coast, and has, there- 
fore, itself determined the issue of public interest insofar as that part 
_ of the instant petition be concerned. 
The special industrial, financial and population growth factors 


affecting the Texas, New Mexico, Arizona, Nevada and California area 
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give a special urgency to the need for early consideration of air trans- 
portation requirements in this area, Dallas has had occasion in several 
recent cases, including the Reopened Fayetteville Case, the Southwest- 
Northeast Service Case, and the Trans-Texas Renewal canes to present 
evidence of its strength as an air traffic generating center, so that it 
will not burden the Board by detailed repetition in this petition. Sufficient 
to note that in 1954, among the 1956 Standard Metropolitan Areas of the 
country, Dallas ranked third both in the number of enplaned passengers 
and in the number of origin and destination passengers per thousand 
1950 population. In total enplaned passengers and scheduled aircraft 
departures Dallas ranked tenth; while in total origin and destination 
passengers, it ranked twelfth. Dallas alone has more than tripled its 
area and doubled its population in the last 15 years. In wholesale 

sales it increased 360 percent between 1950 and 1950, while the United 
States as a whole increased only 244 percent. Retail sales between 
1940 and 1950 tripled and between 1950 and 1953 increased an additional 
33 percent. As the major merchandising and distribution center for the 
entire Southwest, Dallas' community of interest with the West Coast 
has increased rapidly because of the emergence of the West Coast as 

a major style center. The two areas have other commercial interests 


in common including: petroleum, airframe manufacture and cotton. 


The number of passengers exchanged by air between Dallas and the 
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leading West Coast cities of San Francisco and Los Angeles increased 
from 22, 230 in 1947 to 45, 594 in 1953, an increase of 105.1 percent. 
Passenger miles for the same period accounted for 107.8 percent 
increase. 

The very facts which demonstrate the need of Dallas for new and 
additional competitive trunkline service to the West will call forth 
competitive applications which will tend to delay the decision on the 
nature and extent of new services required. The Board's experience 
in recent area proceedings has indicated the number of filings and cross- 
filings which may be expected when the question of new or competitive 
service in one of the few remaining monopoly markets is at issue. 

The representative applications listed in Appendix D are indicative of 

the scope of the issues with which the Board may be asked to contend. 
These factors, the importance of the issues and the services themselves, 
the rights of the parties affected, the claims and counterclaims of various 
applicants, and the weight of cheveuiionce which must be received and 
evaluated will necessarily contrive to delay an early determination of 

the requirements of service from Dallas to the West Coast. Conse- 
quentiy, even with prompt initiation of a proceeding, the relief which 

| is urgently needed today will necessarily be considerably delayed. 

Dallas urges, therefore, that the Board recognize the urgency 


of this situation and give earnest consideration to the expeditious 


By wert eB ein 


109 


- | institution of a broad and comprehensive uidatigationict the adequacy 
of existing trunkline air transportation between Dallas and the West 
and the need for new or additional trunkline air eranaparestion service 
in this area. | 

CONC LUSION : 

WHEREFORE, petitioners pray that exercising the authority con- 
ferred, and in accordance with the duties imposed upon it, by Section 
205 (a) and other provisions of the Civil Aeronautics Act of 1938, as 
, amended, the Board by appropriate order or orders, and after due and 

proper notice to the air carriers concerned and to all other interested 
parties, may institute an appropriate proceeding for the investigation 
| of the matters herein alleged and described; that in such investigation 
it may examine, consider and determine whether or not existing trunk- 
line air services and facilities between Dallas and the other communities 
i“ or localities named herein are adequate to satisfy the peer and 
fulfill the purposes of the Civil Aeronautics Act of 1938, as amended, 
and may determine what other, further or different air services and 
facilities are or will be necessary and required for such purposes; 
that it may investigate whether, and if so what, air services in addition 
to or different from those now authorized are required by the public 


convenience and necessity and also whether the public convenience and 





necessity require the alteration, amendment or modification of any 








previously existing and outstanding certificates or any terms, conditions, 


or limitations thereof, and the respect in which such alteration, amend- 
ment or modification is required by the public necessity; that for the 
purposes of such investigation it may hold, after proper notice, public 
hearings at which interested parties may have an opportunity to be 
heard and present evidence and argument; and that it grant such other 
and further relief as in the premises, the circumstances, law and 
evidence may justify or require. 
Respectfully submitted, 
THE CITY OF DALLAS, TEXAS 
/8/ Hi. P. Kucera 
By H. P. Kucera 
City Attorney 


City Hall 
Dallas 1, Texas 


THE DALLAS CHAMBER OF COMMERCE 
/s/ J. Ben Critz 
By J. Ben Critz 
Vice President & General Manager 
1101 Commerce Street 
Dallas 2, Texas 
GEORGE S. TERRY 


2400 Republic National Bank Building 
Dallas, Texas 


Attorneys for Petitions 
Dated: January 4, 1956 
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‘Appendix A 
THE BRANIFF-TWA INTERCHANGE SERVICE HAS FAILED TO 
PROVIDE EFFECTIVE COMPETITION BETWEEN DA LLAS AND THE 
WEST COAST 
The Number of Interchange Passengers is Insignificant 


Interchange Passengers 


Total Passengers | ota 

Month On Interchange Flights Dallas Houston Number Percent 

(1) (2) (3) (4) : (5) (6) 
1955 : 
Jan 14-31 2, 283 221 142 363 15.90 
February 4,060 371 272 | 643 15. 84 
March 4.541 373 239 «612 13.48 
April 4,405 364 268 $32 14.3 
May 4,046 218 326 ©=«._-45 44 13.45 
June 4,065 187 237 424 10. 43 

Total 23, 400 1,734 1,484 3,218 13.75 


Source: Cols. 2-5: Braniff-TWA Joint Exhibits, Page 3 


Col. 6 : Column 5 - Column 2 
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Appendix B 


THE BRANIFF-TWA INTERCHANGE SERVICE HAS FAILED TO 
PROVIDE EFFECTIVE COMPETITION BETWEEN DALLAS AND THE 


WEST COAST 


One New American Airlines Westbound Schedule Reduced 
Dallas-Los Angeles Interchange Traffic by More Than Half 


Early- Morning Dallas-Los Angeles Schedules 

American Braniff-TWA 

—— interes ker Inter 
Year Month Departs Stops Departs Stops Departs Stops 
wa <e Ga a So Ce eS 


1955 Jan 9:30 A 3 8:35 A 1 
Feb 9:30 A 3 8:35 A 1 
Mar 9:30A 3 8:35 A 1 
Apr 9:30 A 3 ee = 8:35 A 1 
May 9:35 A 3 9:00 A if 8:35 A 1 
June 9:35A 3 9:00 A 1 8:35 A 1 
Source: Cols. 3-8: Official Airlines Guide 


Col. 9 : Braniff-TWA Joint Exhibit, Page 3 


Dallas 


Los Angeles 
Inter-Stops 


Traffic 
9 


186 
343 
332 


302 
178 
138 
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Appendix Cc 
Page 1 of 2 


EXISTING SINGLE CARRIER SINGLE PLANE SERVICE 
BETWEEN DALLAS AND ALBUQUERQUE 
HAS NOT BEEN RESPONSIVE TO THE NEEDS OF DALLAS TRAFFIC 


Scheduled Single- Plane Service Between Dallas and Albuquerque 


Westbound 


Lv. Inter mediate | AV. Elapsed 
Year and Month Equipment Dallas 1/ Stops Albuquerque 2/ Time 


1953-January Martin :0 5 12:17 p 
Martin : 6 | 10:07 p 

1953-July Martin 6 (12:42 p 
52 p 


2 
Martin : ! 9: 


1954-January DC-3 : 5) ! 1:10 p 
DC-3 : ! 10:40 p 


1954-July DC-3 :00 | 4212p 
DC-3 : : 10:42 p 


1955-January Martin : 12:20 p 
DC-3 : : 10:42 p 


1955-July DC-3 : | 12:40 p 
DC-3 : | 1:21 p 
DC-3 : | 6:11 p 
DC-3 : ; 10:38 p 


1956-January DC-3 12:40 p 
DC-3 ; : 1:21 p 
DC-3 : : 6:11 p 
DC-3 : 10:38 p 
1/ Central Standard Time 


2/ Mountain Standard Time 





Eastbound 


1953-January 


1953-July 


1954-January 


1954-July 


1955-January 


1955-July 


1956-January 


| 1/ Central Standard Time 
2/ Mountain Standard Time 


Source: Official Airline Guide 


Appendix C 
Page 2 of 2 


Elapsed 








115 


Appendix D 
Page 1 of 2 


Representative Applications Awaiting Action By The Civil Aeronautics 
Board Which Propose Significant Changes in Air Service 
Between Dallas And The West 


Docket 


Number 


5971 


6001 


6002 


6012 


6055 


Date of 


' Original Application 


or Amendment 


2-24-53 United 


Orig. Application: United 
3-16-53 
As resulting from 
severance: 8-31-54 
Orig. Application: United 
3-16-53 
As resulting from 
severance: 8-31-54 
Orig. Application: Delta 
3-17-53 
Amend. No. 1 
5-16-55 


Orig. Application: 
4-1-53 

As resulting from 

severance: 10-1-54 


Applicant 


Eastern 


Proposed Texas- West 
Coast Route 


New segment of Route No. 1: 
Oakland/San Francisco to 
Fort Worth/Dallas via Los 
Angeles, San Diego and 
Phoenix | 


New segment of Route No. 1: 
Los Angeles to Fort Worth/ 
Dallas via San Diego and 
Phoenix | 


New segment of Route No. 1: 
Los Angeles to Fort Worth/ 
Dallas via San Diego, Phoenix 
and Albuquerque 


Amendment of Route No. 24: 
Dallas to San Francisco via 
Fort Worth, El Paso, 
Albuquerque, Tucson, 
Phoenix, San Diego and 
Los Angeles 

‘or 
Dallas to San Francisco via 
Fort Worth, El Paso, Tucson, 
Phoenix, San Diego and Los 
Angeles | 


Dallas to San Francisco/ 
Oakland via Houston, San 
Antonio, Fort Worth, El 
Paso, Tucson, Fhoenix, 
San Diego and Los Angeles 


Docket 


Number 


6063 


6249 


7150 


7153 


7157 


7159 


Date of 
Original Application 
or Amendment 


Orig. Application: 
4-3-53 

Amendment No. 1 
9-2-54 


8-6-53 by Severance 


9-13-55 


9-13-55 


9-16-55 


9-16-55 
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Applicant 


Appendix D ¢ 
Page 2 of 2 


Proposed Texas-West 
Coast Route . 


North Amer- New Coach Route: 
ican Airlines Los Angeles to Houston 


System 


Braniff 


Braniff 


Eastern 


TWA 


National 


via San Francisco, 
Oklahoma City, Tulsa, 
Fort Worth and Dallas 


Extension of Route No. 9 
from Denver to Oakland/ 
San Francisco and San 
Diego via (1) Salt Lake 
City to Oakland/San 
Francisco; and (2) Los 
Angeles to San Diego 


Amendment of Route No. 9: 
Dallas/ Fort Worth to San 
Francisco/Oakland via El 
Paso, Phoenix and (a) Los 
Angeles and (b) Las Vegas 


Extension of Route No. 5: 

Houston to San Francisco/ 
Oakland via Dallas, Fort 
Worth, El Paso, Tucson, 
Phoenix, San Diego and Los 
Angeles 


Extension of Route No. 2: 
Albuquerque to Houston via 
Fort Worth and Dallas 


Extension of Route No. . 39: 
Houston to San Francisco/ 
Oakland via (a) San Antonio, 
El Paso, Tucson, Fhoenix, 
San Diego and Los Angeles 
and (b) Dallas, Fort Worth, 
Albuquerque, Phoenix, San 
Diego and Los Angeles 
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Appendix D 


Page 3 of 3 
Date of : 
Docket Original Application Proposed Texas-West 
Number or Amendment Applicant Coast Route 
7161 5-16-55 Continental Amendment of Route No. 29: 
Houston to San Francisco 
via Dallas, Fort Worth, 
Austin, San Antonio, El Paso, 
Albuquerque, Phoenix, Las 
Vegas, San Diego, Los 
Angeles and Oakland. 
7162 5-16-55 Continental Amendment of Route No. 29: 


Houston to San Francisco via 
Dallas, Fort Worth, Austin, 
San Antonio, El Paso, 
Albuquerque, Phoenix, Las 
Vegas, San Diego, Los 
Angeles and Oakland 





118 


* eK OK 


241 MOTION ON BEHALF 
OF THE 
BUREAU OF AIR OPERATIONS 

The Bureau of Air Operations (the Bureau) moves that the Board 
consolidate, with the petition filed by the City of Dallas, Docket No. 
7596, those applications which would permit the Board to consider a 
transcontinental route between Florida and California via Texas. In 
support of this motion, the Bureau states as follows: 

A. The Florida-California air travel market is a leading 
domestic market not receiving single-carrier service. For example, 
Los Angeles-Miami ranked 44th in passenger-miles generated, accord- 
ing to the March 1-14, 1955, survey, the latest published survey. The 
Los Angeles-Miami market exceeded all other domestic markets in 
size not receiving single-carrier service. Detroit-San Francisco, and 
_Cleveland-Los Angeles, ranking immediately above and below Los 
Angeles-Miami, are each authorized to receive single-carrier service 
from three carriers. 

It has been over five years since the Board last considered 
Single-carrier service between Florida and California. 1/ Recent 


traffic statistics show a marked growth in the Florida-California 


1/ Southern Service to the West Case, Docket No. 1102 et al., 12 
CAB 518. mn 
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market since 1951. For example, traffic between sik and Tampa 
on the one hand, and Los Angeles and San Francisco on the other hand, 
has grown 166%, compared with industry growth of 129% for the same 
period. (See Appendix A). : 

Three daily through-plane flights are now operated with large 
4-engine aircraft between Florida and California via the American- 
Delta-National interchange. : 

These facts suggest that single-carrier service between Florida 
and California may now be feasible and desirable. | 

B. Since a Florida-California transcontinental En Oe cariee 
service may now be feasible and desirable, it is the Bureau's opinion 
that the Board should now give consideration to such 4 service, for 
these reasons: : 

1. If there is to be a single-carrier service between Florida 
and California, it will logically be routed through Texas, perhaps via 
Dallas and/or Houston. Prior to the institution of the southern trans- 
continental interchange services, for the survey periods March and 
September 1950, 64% of all Miami-San Francisco traffic, and 82% of 
Miami-Los Angeles traffic, moved via Texas gateway cities. 

2. From the standpoint of the economics of the route and 
the needs of the traffic, it would be sounder to establish a transcon- 


tinental route at one time, rather than in two separate pieces --a 
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| Florida-Texas segment and a Texas-California segment. 2/ By hearing 
only a Dallas-West Coast Case, the Board would by reducing its oppor- 
tunity to establish an economically integrated route structure, adapted 
to the needs of the users as well as the needs of any carrier or car- 
riers which ey need strengthening. 

C. In the event there is a need for additional trunkline service 
between Dallas and the West Coast, that need may be better satisfied 
by the type of proceeding herein suggested. It is probable that Dallas 
would receive more service, and a more effective competitive service, 
as an intermediate point on a transcontinental route. 

In the event it is the conclusion of the Board that it is not now 
timely to consider a Florida-California transcontinental route pro- 
ceeding, the Bureau alternatively moves that the Board confine the 
scope of this proceeding to the issue of through service between Texas 
points and California. It is also proposed that new authorizations 
granted as a result of this proceeding be subject to the following re- 
strictions: (1) all flights must serve one or more points in both 


California and Texas; and (2) no through-plane service may be offered 


to passengers beyond Texas or California. 


2/ Ina later Section, the Bureau moves that the Board defer action 
in the Florida-Texas Service Case, Docket No. 5701 et al. 
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Wherefore, the Bureau moves (1) that the Board consolidate for 
hearing and decision with Docket No. 7596 those applications which 
would permit consideration of a transcontinental route between Florida 
and California via Texas; (2) that the Board defer action in the Florida- 
Texas Service Case, Docket No. 5701 et al. consistent with the hearing 
of a Florida-California proceeding; or (3) in the event the motions in 
(1) and (2) above are not considered favorably, that the Board confine 
this proceeding to the issue of through service Betwean Texas points 
and California, subject to restrictions as set forth in ea C, 


Respectfully submitted, 


/s/ Edwin I. Colodny 
Edwin I. Colodny | 
Bureau Counsel — 


Washington, D. C. 
May 7, 1956 
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APPENDIX A 
RATE OF TRAFFIC GROWTH 


Principal Florida - California Markets And The Domestic Trunkline 
Industry 


1950 and Fiscal Year 1955 


Mar. & Sep. 1954 1/ Percent 
Sep. 1950 and Mar. 1955-/ Increase 
Los Angeles-Miami 936 2, 353 
_ ui -Tampa 221 656 
San Francisco-Miami 416 1, 041 
: 3 -Tampa 127 469 
Totals 1, 700 4, 519 166 
RPM's 
Domestic Trunkline Carriers 
1950 7, 766 
Year ended 6/30/55 Ei, Cel 129 


f/ March and September data available for two week periods expanded 
by factors of 1.98 and 1.90, respectively. 


Sources: 
Airline Traffic Surveys, March 1950 and 1955, September 1950 





and 1954. Recurrent Statistics and Mileage and Traffic published 


by CAB. 
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VI ' 
NOTICE OF PREHEARING CONFERENCE, REPORT OF 
PREHEARING CONFERENCE, AND EXCEPTIONS THERETO 


58 UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


DOCKET NO. 7596 


In the matter of the adequacy of trunkline air service between Dallas, 
Texas, and the West. 3 


NOTICE OF PREHEARING CONFERENCE 

By direction of the Board, notice is hereby given that a pre- 
hearing conference in Docket No. 7596, the compesmeland petition of 
the City and Chamber of Commerce of Dallas, Texas, : in the matter 
of adequacy of trunkline air service between Dallas and the West, is 
assigned to be held on May 7, 1956, 10:00 A. M. (Geeta Daylight 
Saving Time), in Room E-224, Temporary Building No. 5, 16th Street 
and Constitution Avenue, N. W., Washington, D. C., before an Examiner 
of the Board. : 

Any motions for consolidation of applications in this proceeding 
should be filed on or before April 26, 1956. : 

Counsel will be expected to state the views of their clients with 
respect to the issues discussed at this conference. | 


Dated at Washington, D. C., April 6, 1956. 


Francis W. Brown 
Chief Examiner 
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* * KK K 


REPORT OF PREHEARING CONFERENCE HELD MAY 7, 1956 

Pursuant to notice issued by the Chief Examiner on April 6, 1956, 
prehearing conference in the above-entitled matter was held at 10:00 a. m. 
(EDST) in Room E-224, Temporary Building No. 5, Washington, D. C. 

* KK Kk 

The Examiner stated that he was conducting only the prehearing 
conference, that no examiner had been assigned to the proceeding, and 
that the parties will be notified when such assignment is made. 

In order that counsel may have complete records, it was agreed 
that parties present would serve copies of all pleadings filed up to the 
time of the conference to the persons named on the service sheet. In 
case any party has previously sent copies of pleadings to any or all of 
those persons, it is unnecessary to again send such documents. 

Consolidation Requests: Motions for consolidation of the following 
applications into this proceeding were filed on or before the date of 
April 26, 1956 designated in the prehearing conference notice: Ameri- 
can, Docket No. 7962; Braniff, Docket No. 7150, as amended; Con- 
tinental, Docket No. 7162, as amended; California Eastern Aviation, 
Docket No. 7959; Delta, Docket No. 7955; Frontier, Docket No. 7960; 
Eastern, Docket Nos. 7153, as amended, 6055, and 6833 (at the con- 


ference, counsel for Eastern stated that Docket No. 6833 should be 





eg 


¥ 
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disregarded); National, Docket No. 7159, as amended; City of Lubbock, 
Texas, Docket No. 7949; North American Airlines, Docket No. 7869; 
TWA, Docket No. 7957; Trans-Texas, Docket No. 7938, and Western, 
Docket No. 7951. : 

Subsequently, North American filed Docket No. 7977 ; the City of 
Houston, Texas, filed Docket No. 7984 and Central ae filed 
Docket No. 7985; each moved consolidation of its application into this 
proceeding. At the conference, National orally moved that its Docket 
No. 7990, concurrently filed, be consolidated into the acocestiic: 
Bureau Counsel on May 7, 1956, filed a motion that applications which 
would permit consideration of a transcontinental route between Cali- 
fornia and Florida via Texas be consolidated into the case. 

The question was raised as to whether motions for consolidation 
of Docket Nos. 7977, 7984, 7985, and 7990, filed subsequent to the 
April 26, 1956, date designated in the prehearing conference notice, 
were timely and should be considered. Counsel for the City of Dallas 
orally moved that such motions be striken or dismissed and not con- 
sidered. National, Central, and Eastern took the postion that Rule 
12(b) of the Rules of Practice controls as to the time of filing and that 
the rule was not altered or superseded by the srateasne conference 
notice request that motions be filed in advance of the prehearing con- 


ference. The Dallas motion and question will be referred to the Board 
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| for consideration with other motions requiring Board action. 

Some of the applications which are the subject of motions for 
consolidation propose southern transcontinental service or involve the 
Pacific Northwest or other points outside the area described in Docket 
No. 7596, namely, Dallas on the east and San Diego, Los Angeles, 

San Francisco, and Oakland on the west, and consolidation into this 

case would expand the scope of the proceeding. Several counsel took 

- the position that the prehearing conference notice was notice of a pro- 

ceeding between Dallas on the east and San Diego, Los Angeles, and 

- San Francisco on the west; that if the scope is expanded to include 
Seattle and Portland or points east of Dallas, such as New Orleans, 

Atlanta, Florida, etc., they should be permitted to request consoli- 

dation of appropriate applications. 

Counsel for the City of Dallas stated that service to California 
points was all that was contemplated in Docket No. 7596. The Examiner 
ruled that the prehearing conference notice and Docket No. 7596 con- 
templated and gave notice of Dallas-California service and that inclusion 
of Seattle or Portland or points east of Dallas would be an expansion of 
the case and beyond notice given. He also stated that he would recom- 
mend to the Board that if it granted motions for consolidation of appli- 
cations which expand the proceeding beyond that area the Board allow 


any party who relied upon the prehearing conference notice opportunity 
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to request consolidation of applications in line with the expanded pro- 


ceeding. 

In response to inquiry as to what service could pajosensted under 
Docket No. 7962, counsel for American stated that while the application 
did not contain such a limitation American would accept a limitation 
requiring all flights to originate or terminate at Dallas; while American 
would contemplate nonstop service or through-plane service between 
Dallas and Seattle under its proposal, it would not contemplate through - 
plane service between Seattle points east or north of Dallas. Counsel 
stated that the application would permit turn-around service between 
Seattle and San Francisco or Los Angeles and between the latter cities. 
Eastern stated that its application contemplates local or turn-around 
service between Los Angeles and San Francisco. Rastern opposed any 
restriction of the nature American suggested that flights on any service 
granted should originate or terminate at Dallas. : 

* ek OK 

Issues: The proceeding involves the general issues (a) whether 
the public convenience and necessity require additional service between 
Dallas and the points west named in Docket No. 7596 or between points 
named in applications which may be consolidated into this case and (b) 
whether the applicants are fit, willing, and able to ein the air 


transportation requested. The Examiner inquired as to whether there 
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were any special matters or issues which should be considered. Counsel 
for Fort Worth, which has petitioned for leave to intervene, referred 

to language in paragraph 3 of the petition to the effect that Fort Worth 
desires to present evidence as to the availability of Amon Carter Field 
"as the logical central point at which any transcontinental service which 

' may result from the proceeding should serve the Fort Worth-Dallas 
area.'' The Examiner stated that there is no issue of transcontinental 
service in Docket No. 7596 and therefore there is no question pending 

or reason to consider such an issue. No other special questions were 
raised. 


ex KK K 


/S/ Thomas L. Wrenn 
Thomas L. Wrenn 
Assistant Chief Examiner 
May 14, 1956 
* kK OK Ke 
417 SUPPLEMENT TO PREHEARING CONFERENCE REPORT 


Exceptions to the prehearing conference report in the above- 


entitled case have been filed by American and Continental while the 


City of Dallas filed a letter relative to the first sentence of the last 


paragraph on page 3 of the prehearing conference report. 
American's first exception to the listing of San Diego as a point 
_ described in Docket No. 7596 is correct, and the report is amended by 


deleting "San Diego" from page 3 of the prehearing conference report, 
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American excepts to the fact that the report does not state that 
its counsel made an oral contingent motion at the conference that its 
Docket No. 7989 be consolidated if this case is not limited so as to 
exclude questions of service to Houston, New Orleans, ete. , including 
Miami. No effort was made in the report to indicate siecehic positions 
of counsel on that point, but the report states on page 3 the position 
taken by several counsel as to their rights if the proceeding is expanded. 
If it is necessary to specifically list such, then the capers will be con- 
sidered as amended to show that counsel for American made the above - 
stated motion and that counsel for Braniff, TWA, United, Delta, Con- 
tinental, Trans-American, and the City of Lubbock reserved rights 


and took the position that they were entitled to request consolidation of 


other applications if the proceeding is expanded. Western in a letter 


dated April 24, 1956, requested inclusion of other applications if the 


case is expanded. 

Continental's first exception relating to the statement on page 6 
of the report beginning ''The Examiner stated that there is no issue of 
transcontinental service. . ." is disallowed if it is wrists as a request 
that the report be revised to rule or indicate that in making the state- 
ment the Examiner was ruling that applicants will be permitted to con- 
duct flights through Dallas from points east or south or cannot originate 


or terminate flights at points east or south of Dallas. No applications 
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have been consolidated into the case, and restrictions, if any, on ser- 


vice which will be possible under applications that may be consolidated 


will be by action of the Board. 
/S/ Thomas L. Wrenn 
Thomas L. Wrenn 


Assistant Chief Examiner 


May 29, 1956 
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* * * * * 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) | 


NATIONAL AIRLINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title 1V of the Civil Aeronautics Act of 1938, as 
amended, and the orders, rules, and regulations issued thereunder, 
to engage in air transportation with respect to persons, property and 
mail, as follows: : 

Between the terminal point Houston, Texas, the inter- 

mediate points New Orleans, La., Gulfport, Miss., 

Mobile, Ala., Pensacola, Fla., and (a) beyond Pensa- 

cola, Fla., the intermediate points Panama City, Fla., 

Marianna, Fla., Tallahassee, Fla., Valdosta, Ga., 

and the terminal point Jacksonville, Fla., and (b) 

beyond Pensacola, Fla., the intermediate points 

Panama City, Fla., and Tampa, Fla., and the terminal 

point Miami, Fla., 
to be known as Route No. 39. 

The service herein authorized is subject to the following terms, 
conditions, and limitations: | 
* KKK 


The authorization herein to serve Panama City, Fla. ,» on segment 


(b) hereinabove shall expire on February 1, 1952. ay; The authorization 


1/ Application for renewal of this authorization was filed on December 
~ 12, 1951, Docket No. 5223. : 
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to serve Houston, Texas, shall terminate three years from the effective 
date of this certificate, as amended. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate, as amended, to be executed by its Chairman and the 
seal of the Board to be affixed hereto, attested by the Secretary of the 
Board, on the 21st day of September, 1956. 

/s/ James R. Durfee 
Chairman 


* * KK 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


DELTA AIR LINES, INC. 
is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Civil Aeronautics Act of 1938, as 
amended, and the orders, rules and regulations issued thereunder, to 
engage in air transportation with respect to persons, property and 
mail, as follows: 


1. Between the terminal point Fort Worth, Tex., the inter- 
mediate points Dallas, Tyler and Longview-Kilgore- 
Gladewater, Tex., Shreveport, Alexandria, Baton 
Rouge and New Orleans, La., Hattiesburg and Meridian, 
Miss., and (a) beyond Meridian, Miss., the intermediate 
points Birmingham, Ala., and Atlanta, Ga., and (b) 
beyond Meridian, Miss., the intermediate points 
Selma and Montgomery, Ala., Columbus and Atlanta, Ga., 


yey | 
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and (i) beyond Atlanta, Ga., the intermediate points 
Augusta, Ga., Columbia, S. C., and the terminal 
point Charleston, S. C., and (ii) beyond Atlanta, Ga., 
the intermediate point Augusta, Ga., and the terminal 
Savannah, Ga., and (iii) beyond Atlanta, Ga., the 
intermediate point Macon, Ga., and the terminal 
point Savannah, Ga., and (iv) beyond Atlanta, Ga., 
the intermediate points Charlotte, N. C., Washington, 
D. C., Baltimore, Md., Philadelphia, Pa., and the 
co-terminal points New York, N. Y., and Newark, 

Ni JS | 


Between the terminal point Fort Worth, Tex., the 
intermediate points Dallas, Tyler and Longview- 
Kilgore-Gladewater, Tex., Shreveport and Monroe, 
La., Jackson and Meridian, Miss., and (a) beyond 
Meridian, Miss., the intermediate points Birming- 
ham, Ala., and Atlanta, Ga., and (b) beyond Meridian, 
Miss., the intermediate points Selma and Montgomery, 
Ala. , Columbus and Atlanta, Ga., and beyond Atlanta, 
Ga., as described in (i), (ii), (iii) and (iv) of ecemer 
1 above: 


Between the terminal point Houston, Tex., the inter- 
mediate points New Orleans, La., Hattiesburg and 
Meridian, Miss. , and beyond Meridian, Miss. eS 
described in "(a)" and ''(b)"" above, 


to be known as Route No. 24. 


The service herein authorized is subject to the following terms, 


conditions and limitations: 


** KK * 


(3) The holder's authority to serve Tyler and Longview- Kilgore- 
Gladewater, Tex., is suspended during the period Trans-Texas 
Airways is authorized to serve such points. 


(4) All flights serving Dallas or Fort Worth, Tex., on the one 
hand, and Washington, D. C., Baltimore, Md., Philadelphia, Pa., 
New York, N. Y., or Newark, N. J., on the other hand, shall 


also serve Atlanta, Ga. 
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(5) All flights serving Washington, D. C., Baltimore, Md., 
Philadelphia, Pa. , New York, N. Y., or Newark, N. J., shall 
also serve one of the following cities: Atlanta, Ga., Birmingham, 
Ala., New Orleans, La., or Houston, Tex. 


(6) All flights serving Houston, Tex., shall also serve at 
least one of the following points: Atlanta, Ga., Washington, 
D. C., Baltimore, Md., Philadelphia, Fa., New York, N. Y., 


or Newark, N. J. 


(7) All flights serving Charlotte, N. C., shall originate or 
terminate at Washington, D. C., or a point north thereof, and 
shall also serve at least one of the following points: Atlanta, 
Ga., Birmingham, Ala., New Orleans, La., Houston, Dallas 
or Fort Worth, Tex. 


(8) The holder shall not provide single-plane service between 
points on route No. 24 north of Atlanta, Ga., on the one hand, 
and points on route No. 54 south of Atlanta, Ga., on the other 
hand. 


* * KK * 


This certificate, as amended, shall be effective on January 20, 


1956. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate, as amended, to be executed by its Chairman and the 
seal of the Board to be affixed hereto, attested by the Secretary of the 
Board, on the 16th day of January, 1956. 

/s/ Ross Rizley 


ROSS RIZLEY 
Chairman 
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CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


*x**K kK * 
DELTA AIR LINES, INC. 
is hereby authorized, subject to the provisions Recetnuatic. set forth, 
the provisions of Title IV of the Civil Aeronautics Act of 1938, as 


amended, and the orders, rules, and regulations issued thereunder, to 


engage in air transportation with respect to persons, property, and 


mail, as follows: 


1. Between the terminal point Chicago, Ill., the intermediate 
points Anderson/ Muncie/New Castle, Ind., Cincinnati, 
Ohio, Lexington, Ky., Knoxville, Tenn., Asheville, N.C., 
and Greenville/Spartanburg, S. C., and (a) beyond Green- 
ville/Spartanburg, S. C., the intermediate point Columbia, 
S. C., and the terminal point Charleston, S. C., and (b) 
beyond Greenville/Spartanburg, S. C., the intermediate 
points Augusta, Ga., Savannah, Ga. Brunswick, Ga., and 
Jacksonville, Fla., and the terminal point Miami, Fla.; 
and 


Between the terminal point Chicago, Ill., the intermediate 
points Anderson/Muncie/New Castle, Ind., Cincinnati, Ohio, 
Lexington, Ky., Knoxville, Tenn., Chattanooga, Tenn., 
Atlanta, Ga., and (a) beyond Atlanta, Ga., the intermediate 
points Macon, Ga., Savannah, Ga., Brunswick, Ga., and 
Jacksonville, Fla., and the terminal point Miami, Fla., and 
(b) beyond Atlanta, Ga., the intermediate point Augusta, Ga. 
and (i) beyond Augusta, Ga., the intermediate point 
Columbia, S. C., and the terminal point Charleston, S. C., 
and (ii) beyond Augusta, Ga., the intermediate points 
Savannah, Ga., Brunswick, Ga., and Jacksonville, Fla., 
and the terminal point Miami, Fla. 


to be known as route No. 54. 
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The service herein authorized is subject to the following terms, 


conditions,and limitations: 


* * * * 


3. The holder shall serve Miami, Fla., only on flights originat- 
ing or terminating at points north of Jacksonville, Fla. 


* KK K K 
IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate, as amended, to be executed by its Chairman, and the 
seal of the Board to be affixed hereto, attested by the Secretary of the 
Board, on the 27th day of December 1951. 


* * KK OK 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
{as amended) 


BRANIFF AIRWAYS, INC. 
is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Civil Aeronautics Act of 1938, as 
amended, and the orders, rules and regulations issued thereunder, 
to engage in air transportation with respect to persons, property and 
mail, as follows: 
1. Between the terminal point Chicago, Ill., the intermediate 
points Moline, Tll., Burlington, Iowa, and Kansas City, Mo., 
and (a) beyond Kansas City, Mo., the intermediate points 


Topeka and Wichita, Kans., Ponca City and Oklahoma City, 
Okla. , Fort Worth and Dallas, Tex., and (b) beyond Kansas 
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City, Mo., the intermediate points Tulsa, Okla., and 
Dallas, Tex.; and beyond Dallas, Tex., the intermediate 
» | points Fort Worth, Waco, Houston, Galveston, Austin 
and San Antonio, Tex., and (a) beyond San Antonio, Tex. , 
the terminal point Laredo, Tex., and (b) beyond San 
Antonio, Tex. , the intermediate point Corpus Christi, 
= Tex. , and the terminal point Brownsville, Tex. ; 


2. Between the terminal point Denver, Colo., the intermediate 
points Colorado Springs and Pueblo, Colo., Amarillo, 
Lubbock, Wichita Falls, Fort Worth, Dallas, Waco, Houston, 
Galveston, Austin and San Antonio, Tex. , and (a) beyond 
San Antonio, Tex., the terminal point Laredo, Tex. , and 
(b) beyond San Antonio, Tex. , the intermediate point 
Corpus Christi, Tex., and the terminal point Eopneie 
Tex, ; : | 


3. Between the terminal point Memphis, Tenn. , the inter- 
mediate points Little Rock and Fort Smith, Ark., Muskogee, 
Tulsa and Oklahoma City, Okla., Amarillo, Tex., Pueblo, 
and Colorado Springs, Colo. , and the terminal point 
Denver, Colo. ; : 


4. Between the co-terminal points New York, N. Y., and Newark, 
N. J., the intermediate points Washington, D. C., Chat- 
tanooga, Nashville and Memphis, Tenn., Tulsa and Oklahoma 
City, Okla. , and Dallas, Tex., and the terminal point, 

Ft. Worth, Tex. , 


to be known as Route No. 9. 


The service herein authorized is subject to the following terms, 
conditions and limitations: 


* *K KK * 


(3) The holder shall serve Denver, Colorado Springs and 
Pueblo, Colo., only on flights originating or terminating 
at Oklahoma City, Okla., or Fort Worth-Dallas, Tex. , or 
points south or east thereof. 


(4) Flights between Tulsa, Okla., and siecle Colo. , 
shall stop either at Amarillo, Tex., or shall make at 
least two stops, of which one must be Oklahoma City, 
Okla. 
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(5) The holder's authority to serve Muskogee, Okla. , is 
suspended during the period Central Airlines, Inc., is 
authorized to serve such point. 


(6) The holder's authority to serve Galveston and Laredo, 
Tex. , is Suspended as to each such point during the period 
Trans-Texas Airways is authorized to serve such point. 


(7) All flights on segment 4 serving Chattanooga, Nashville, 
or Memphis, Tenn., shall also serve one of the following 
points: Tulsa or Oklahoma City, Okla., Dallas or Ft. Worth, 
Tex. , Washington, D. C., Newark, N. J., or New York, 

Ne, 


(8) All flights serving New York, N. Y., Newark, N. J., 
or Washington, D. C., shall also serve one of the following 
points: Chattanooga, Nashville, or Memphis, Tenn. , 
Tulsa or Oklahoma City, Okla., or Fort Worth or Dallas, 
Tex. 

(9) The holder's authority to serve Burlington, Iowa, is 
suspended during the period Ozark Air Lines, Inc., is 
authorized to serve such point. 

The exercise of the privileges granted by this certificate, as 
amended, shall be subject to such other reasonable terms, conditions 
and limitations required by the public interest as may from time to 
time be prescribed by the Board. 

This certificate, as amended, shall be effective on June 17, 1956. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 


this certificate, as amended, to be executed by its Chairman ani the 


seal of the Board to be affixed hereto, attested by the Secretary of the 


Board, on the 15th day of June, 1956. 


/s/ James R, Durfee 


Chairman 
* KKK * 
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CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


(as amended) 


CONTINENTAL AIR LINES, INC. 


is hereby authorized, subject to the provisions hereinafter set forth, 


the provisions of Title IV of the Civil Aeronautics Act of 1938, as 


amended, and the orders, rules and regulations issued thereunder, 


to engage in air transportation with respect to persons, property and 


mail, as follows: 


1. 


Between the terminal point Denver, Colo. , the inter- 
mediate points Colorado Springs, Pueblo and Trinidad, 
Colo. , Las Vegas, Santa Fe and Albuquerque, N. Mex, , 
and (a) beyond Albuquerque, N. Mex., the intermediate 
point Alamogordo-Holloman Air Force Base, N. Mex., 
and the terminal point El Paso, Tex., and (b) beyond 
Albuquerque, N. Mex., the intermediate points Roswell 
and Hobbs, N. Mex., and (i) beyond Hobbs, N. Mex., 
the intermediate point Carlsbad, N. Mex., and the 
terminal point El Paso, Tex., and (ii) beyond Hobbs, 

N. Mex. , the intermediate points Midland-Odessa 

(to be served through Midland Army Airfield); Big 
Spring and San Angelo, Tex. , and the terminal 

point San Antonio, Tex. ; 


Between the terminal point El Paso, Tex., the inter- 
mediate points Carlsbad and Hobbs, N. Mex., Midland- 
Odessa (to be served through Midland Army Airfield), 
Big Spring, San Angelo and San Antonio, Tex.:, and the 
terminal point Houston, Tex. ; 


Between the terminal point Tulsa, Okla., the anion 
mediate points Oklahoma City and Lawton-Ft. Sill, 
Okla. , Wichita Falls and Lubbock, Tex. , and Hobbs, 
N. Mex. , and (a) beyond Hobbs, N. Mex. , the inter- 
mediate points Midland-Odessa, Tex. (to be served 
through Midland Army Airfield), Carlsbad, N. Mex., 
and the terminal point El Paso, Tex., and (b) 
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beyond Hobbs, N. Mex., the intermediate point Roswell, 
N. Mex., and the terminal point Albuquerque, N. Mex. ; 


Between the terminal point Denver, Colo., the inter- 
mediate points Colorado Springs, Pueblo and La Junta, 
Colo. , Garden City, Dodge City, Great Bend and 
Hutchinson, Kans., and (a) beyond Hutchinson, Kans. , 
the intermediate points Salina, Manhattan/Junction 
City/Fort Riley and Topeka, Kans. , and the terminal 
point Kansas City, Mo., and (b) beyond Hutchinson, 
Kans. , the intermediate points Wichita, Kans. , 
Barltesville, Okla. , and the terminal point Tulsa, 
Okla. ; 


Between the terminal point Tulsa, Okla., the intermediate 
point Bartlesville, Okla. , and the terminal point Kansas 
City, Mo. ; 


Between the terminal point Chicago, [l1l., the intermediate 
points Kansas City, Mo., and Denver, Colo., and the 
terminal point Los Angeles, Calif. , 
to be known as Route No. 29. 
The service herein authorized is subject to the following terms, 
conditions and limitations: 


* *K KK * 


(3) The holder shall stop at Pueblo, Colo. , Wichita or Hutchinson, 
Kans. , on flights serving both Denver, Colo., and Tulsa, Okla. 


(4) The holder shall stop at Hobbs, N. Mex., on flights serving 
Lubbock, Tex., on the one hand, and Midland-Odessa, Tex., on 
the other hand. 


(5) On flights serving El Paso, Tex. , on the one hand, and 
Oklahoma City and/or Tulsa, Okla., on the other hand, the 
holder shall stop at one intermediate point other than 
Oklahoma City between the said points. 





\ 
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(6) The holder shall stop at Albuquerque, N. Maxi ora 
point south thereof, on flights serving both San Antonio, 
Tex. , and Denver, Colo. | 


(7) On flights serving both Albuquerque, N, Mex., and 
Kansas City, Mo., either via Pueblo or via Colorado Springs, 
Colo. , the holder shall stop at one additional intermediate 
point between the said points. 


(8) The holder shall serve Houston, Tex., only ae through 
plane flights operated between Houston and points west of 

El Paso on route No. 4, pursuant to interchange agreement 
between the holder and American Airlines, Inc. , approved 
by the Board, and the holder shall not serve any point be- 
tween San Antonio and El] Paso, Tex., on any such flight. 


(9) All nonstop flights between the terminals on segment 5 
scheduled by the holder shall originate or terminate at 
Albuquerque, N. Mex., or El Paso, Tex., and all flights 
serving Bartlesville, Okla. , on segment 5 scheduled by 
the holder shall originate or terminate at Wichita Falls, 
Tex. , or beyond. 


(10) The holder shall serve Kansas City, Mo., = Chicago, 
Ill. , on the same flight only when such flight originates or 
terminates at Los Angeles, Calif. 


(11) On flights serving segment 6, the holder a not 
operate single plane service through Denver, Colo. , to 
or from points south thereof. | 


(12) The holder shall not operate single plane service 
between Chicago, [Ill., on the one hand and points south 
of Kansas City, Mo., on the other hand (other we points 
on segment 6). | 


* * KK * 


The authority to serve Great Bend, Kans., shall expire on April 


16, 1954. The authority to serve Manhattan/Junction City/ Fort Riley, 


Kansas, shall expire on January 22, 1955. The authority to serve 
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Lawton-Fort Sill, Okla. , shall expire on February 20, 1956. The 
authority to provide service over segment 5 shall expire on February 
17, 1958. The authority to serve Alamogordo-Holloman Air Force 
Base shall expire on August 31, 1955. 2/ The authority to serve Houston, 
Tex. , shall continue so long as the interchange agreement (C. A. B. No. 
5388) between the holder and American Airlines, Inc. , has Board 
approval. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate, as amended, to be executed by its Chairman and the 
_ seal of the Board to be affixed hereto, attested by the Secretary of the 
| Board on the 9th day of March, 1956. 
/s/ Ross Rizley 


ROSS RIZLEY 
Chairman 


* * K KK 


1/ The holder has applied in Docket No. 6441 for renewal of its 
~ authority to provide service to Great Bend, Kans. ; in Docket 
No. 6784 for renewal of its authority to serve Manhattan/ 
Junction City/Fort Riley, Kansas, and in Docket No. 7017 
for renewal of its authority to serve Alamogordo-Holloman 

Air Force Base. 


A See 


ra 
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CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR LOCAL OR FEEDER SERVICE | 


CONTINENTAL AIR LINES, INC. 
is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Civil Aeronautics Act of 1938, as 
amended, and the orders, rules, and regulations eauedtherenides: 
to engage in air transportation with respect to persons, nernee 
and mail, as follows: 


1. Between the terminal point Amarillo, Tex., the inter- 
mediate points Plainview, Lubbock, and Lamesa, Tex. , 
the alternate intermediate points Midland-Odessa (to 
be served through Midland Army Air Field), and 
Abilene, Tex. , the intermediate points San Angelo 
and Austin, Tex. , and the terminal point Houston, 

Tex. ; ! 


2. Between the terminal point Houston, Tex. , the inter- 
mediate points College Station-Bryan, Temple and 
Waco, Tex. , and the terminal point Dallas, Tex. ; 


3. Between the terminal point Dallas, Tex. , the inter- 
mediate points Fort Worth, Mineral Wells, Brecken- 
ridge, Abilene, Sweetwater, Snyder and Big Spring, 
Tex. , and the terminal point Midland-Odessa, Tex. ; 


4. Between the terminal point Lubbock, Tex., the inter- 
mediate points Clovis, Las Vegas and Santa Fe, N. 
Mex. , and the terminal point Albuquerque, N. Mex. , 
to be known as Route No. 64 : 


The service herein authorized is subject to the following terms, 


conditions, and limitations: 
° * ke KK 
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(3) On each trip operated by the holder over all or part of one 
of the four numbered route segments in this certificate, the 
holder shall stop at each point named between the point of 
origin and point of termination of such trip on such segment, 
except a point or points with respect to which (a) the Board, 
pursuant to such procedure as the Board may from time to 
time prescribe, may by order relieve the holder from the 
requirements of such condition, (b) the holder is authorized 
by the Board to suspend service, or (c) the holder is unable 
to render service on such trip because of adverse weather 
conditions or other conditions which the holder could not 
reasonably have been expected to foresee or control. 


(4) None of the following pairs of points shall be served on 

the same flight: Abilene and Lamesa, Tex., on segment 1; 

Austin and Dallas, Tex. , San Angelo and Fort Worth, Tex. , 

San Angelo and Dallas, Tex. 

(5) The holder shall render nonstop service between Houston 

and Austin, Tex., only on flights either originating or terminat- 

ing at points west of Austin or north of Houston. 

(6) Notwithstanding the provisions of paragraph "(3)" the holder 

may omit service to Mineral Wells and Breckenridge, Tex., on 

all flights between Abilene and Fort Worth, Tex., in ecess of 
two daily round trips between such points. 

The exercise of the privileges granted by this certificate shall 
be subject to such other reasonable terms, conditions, and limitations 
required by the public interest as may from time to time be prescribed 
by the Board. 

The services authorized by this certificate were originally estab- 


lished pursuant to a determination of policy by the Civil Aeronautics 


Board that in the discharge of its obligation to encourage and develop 


_ air transportation under the Civil Aeronautics Act, as amended, it is 


in the public interest to establish certain air carriers who will be 





145 


primarily engaged in short-haul air transportation as distinguished from 
the service rendered by trunkline air carriers. In accepting this 
certificate the holder acknowledges and agrees that the paieeacy purpose 
of this certificate is to authorize and require it to offer short-haul, 
local or feeder, air transportation service of the oyaraelee described 
above. | 
KOK Ok *K 

The authorizations to serve Plainview, Lamesa, Mineral Wells, 
Breckenridge, Sweetwater, and Snyder, Tex., and Las Vegas, N. Mex. , 
shall expire three years after the effective date of this dertificate. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate to be executed by its Chairman, and the Seal of the Board 
to be affixed hereto, attested by the Secretary of the Bode: on the 25th 


day of November, 1955. 


/s/ Ross Rizley | 


ROSS RIZLEY 
Chairman | 
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VIII 
PETITION FOR LEAVE TO INTERVENE 
FILED BY CITY OF DALLAS AND 
CHAMBER OF COMMERCE, DALLAS, TEXAS 
IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA 


NATIONAL AIRLINES, INC. 
A Corporation 


Petitioner 


: Civil Action No. 
Vv. ‘ 13, 814 


CIVIL AERONAUTICS BOARD 


Respondent 


MOTION FOR PERMISSION TO INTERVENE 


-_ TO THE HONORABLE JUDGES OF THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT: 


NOW COME the City of Dallas, Texas, and the Dallas Chamber 
of Commerce, and file this their Motion for permission to intervene 
in the above designated Civil Action, inasmuch as they are parties of 
interest in the proceeding before the Civil Aeronautics Board, which 
is the subject of this action and have a property and financial stake 


which will be affected by the outcome of the judicial review sought 
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therein, In support of such Motion, Petitioners allege the following: 

1. The City of Dallas, Texas, is a body corporate whose 
citizens are concerned with and affected by the eco- 
nomic development and growth of the city and are 
concerned with the establishment and maintenance of 
of adequate air transportation facilities therefor, and 
services in connection therewith for the Pere on 
by air of persons and property between Dallas and 
other cities, communities and localities with which 
Dallas and its citizens have economic relations: 
The Dallas Chamber of Commerce is a non -profit 
corporation organized and existing under the laws of 
the State of Texas which has for its purpose, : among 
others, the promotion and development of the eco- 
nomic welfare and growth of Dallas, and of the trade 
and communications between Dallas and its citizens 


and other communities and localities and their 


citizens, and of adequate air transportation for 


purposes thereof. : 
The proceeding before the Civil Aeronautics Board 
which is the subject of this action is an air route 


proceeding based upon a complaint and petition filed 
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by petitioners on January 4, 1956, pursuant to 
Sections 302. 38 of the Rules of Practice of the Civil 
Aeronautics Board in Economic Proceedings, to 
which the Board assigned Docket No. 7596. This 
complaint and petition called upon the Board to 
institute an investigation under Section 205(a) and 
other provisions of the Civil Aeronautics Act of 
1938, as amended, of the adequacy of trunkline air 
service between Dallas, Texas, and points west of 
Dallas in the states of Texas, Arizona, New Mexico, 
Nevada, and California; and upon such investigation 
and findings made therein, for such amendment or 
modification under the authority of Section 401(b) of 
the Civil Aeronautics Act of 1938, as amended, of 
existing and outstanding Certificates of public con- 
venience and necessity, and the terms, conditions 
and limitations thereof, and for the issuance of such 
new certificates as may be necessary and appro- 
priate to accomplish the purposes thereof and which 
the Board, upon investigation shall find and deter - 
mine to be justified and required in the premises, 


to the end of bringing about compliance with the 
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provisions of the Civil Aeronautics Act of 1938, as 
amended, and fulfillment of the declaration of policy 


contained in Section 2 thereof. 


By its Order E-10600, which the Court has been 


asked to review in the present action, the Board 
consolidated for hearing with the Dallas complaint 
and petition applications on file proposing ea or 
additional trunkline service in the area of that 
complaint and petition, -i.e., between Dallas and 
points west of Dallas in the states of Texas, Arizona, 
New Mexico, Nevada and California. ) 

The Dallas complaint and petition, which is the 
basis for the air route proceeding on which the 
present action has been instituted, was the result 

of a careful study by petitioners of the trunkline air 
transportation services and facilities now eninerized 
and offered between Dallas and points west of Dallas 
in the States of Texas, Arizona, New Mexico, Nevada 
and California, to the end of determining the ae 
quacy of service offered under existing authoriza- 
tions, and the need for new or additional trunkline 


authorizations, to meet the economic needs of the 
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petitioners in relation to such other communities or 


localities, and to satisfy the requirements of the 


Civil Aeronautics Act of 1938, as amended. 


This study confirmed the finding of the Board in its 
Supplemental Opinion on Reconsideration in the Re- 
opened Southern Service to the West Case, Order 
No. E-8466, dated June 25, 1954, that competitive 
service was warranted and required between Dallas 
on the one hand and Los Angeles and San Francisco 
on the other; and also indicated the need for new and 
additional trunkline service between Dallas and other 
cities in the area between Dallas and Los Angeles 
and San Francisco. 

In an attempt to meet the need for additional trunk - 
line air service between Dallas and points west of 
Dallas to the extent possible within the limits of the 
Reopened Southern Service to the West proceeding, 
the Board in that proceeding authorized Braniff and 
TWA to offer a single-plane service between Houston, 
Dallas and points west of Dallas on the authorized 
routes of the two carriers, with an interchange of 


equipment at Amarillo. 
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The Braniff-TWA Interchange service failed A pro- 
vide the needed competitive service between Dallas 
and Los Angeles and San Francisco as contemplated 
by the Board, due to its circuity and the necessity, 
as in the case of all equipment interchange service, 
of making a stop at the interchange point on all flights. 
This is well-evidenced by the Board's approval on 
March 19, 1956, (Order No. E-10082) of TWA's 
application of January 7, 1956, for permission to 
suspend the interchange service which had been in- 
stituted on January 14, 1955. | 

In view of the obvious failure of the Braniff TWA 
Interchange service to provide either the needed 
competitive service between Dallas and Los Anpeles 
and San Francisco already contemplated by the 
Board, or the needed new single-carrier trunkline 
services revealed by Petitioners' studies, Dallas on 
February 6, 1956, moved the Board to grant expedi- 
tious consideration to its Complaint and Petition 
which is the basis of the air route proceeding on 


which the present action has been instituted. In 


recognition of the need for prompt regulatory action 
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to consider the apparent gaps in the pattern of 


authorized air service between Dallas and points 


to the west, the Board initiated action on the Dallas 


Complaint and Petition on April 6, 1956, in the 

form of a Notice of Prehearing Conference designa- 
ting May 7, 1956 as the date for such Conference. 
Already nearly thirty-four months have elapsed 
since the Board in its Order No. E-8466 (Item 6 
above) found that competitive service was required 
between Dallas and Los Angeles and San Francisco, - 
and the Board proceeding under attack in the instant 
action is the only vehicle prospectively available for 
the authorization of such needed service. 

Already more than fifteen months have elapsed since 
Dallas reported to the Board in its Complaint and 
Petition other service deficiencies in air service 
authorized between Dallas and points to the west, - 
and the Board proceeding under attack in the instant 
action is also the only vehicle prospectively available 
for the authorization of these needed services. 

The instant action threatens both timely considera- 


tion of the Dallas Complaint and Petition and its 
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consideration within the logical regional Bacnewock 

within which it was developed and presented, thus 

threatening the property and financial interests of 

the citizens of Dallas which cannot be represented 

and protected adequately by any other party, 

CONC LUSION | 
Now since the City of Dallas and the Dallas Chamber of Com- 
merce have, by their petition and complaint before the Civil Aeronautics 
Board, given rise to the air route proceeding which is the subject of 
the civil action sought, and whereas the Dallas Chamber of Commerce 
and the City of Dallas and its citizens have long sought the considera- 
tion of their requirements for air transportation to points west of 
Dallas contemplated in the Civil Aeronautics Board pioceccine on their 
application, and whereas the ability of such citizens to secure adequate, 
full, fair and timely hearing on these air service Ranger ents may be 
adversely affected by the outcome of the present civil ee and 
whereas these interests cannot be adequately be represented by another 
party, petitioners have a case at interest before this Court in the above 
designated proceeding and should be permitted to intervene therein. 
PRAYER FOR RELIEF | 
WHEREFORE, Petitioners pray that this Court grant this their 


Motion for permission to intervene in the above styled and numbered 


cause and to present such evidence and other motions in such inter- 


vention as may be necessary to preserve the rights of this movant. 


Respectfully submitted, 

Henry P. Kucera 

Henry P. Kucera 

Brackley Shaw 

Brackley Shaw 

George S. Terry 

George S, Terry 

Attorneys for the City of Dallas and 

Dallas Chamber of Commerce 
Copies of this Motion have been delivered to all parties of record 


in this proceeding, either in person or by United States mail. 


/s/ George S. Terry 
George S. Terry 
* * Xe KX * 
ORDER GRANTING INTERVENTION TO DALLAS 


Before: Prettyman, Washington and Danaher 


Circuit Judges, in Chambers. 
ORDER 
Upon consideration of the motion of the City of Dallas, Texas, 


and the Dallas Chamber of Commerce for leave to intervene in the 
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above case and of the motion of the City of Dallas, Texas, and the 
Dallas Chamber of Commerce for leave to file a reply to the petition 
for a stay, and it appearing that said reply has been lodged with the 
Clerk, it is | 
ORDERED by the Court that the City of Dallas, Texas, and the 

Dallas Chamber of Commerce be, and they are hereby, allowed to 
intervene in the above case and that the Clerk be, and he is hereby, 
directed to file the reply of the City of Dallas, Texas, ana the Dallas 
Chamber of Commerce to the petition for a stay. | 

| Per Curiam. 


Dated: May 1, 1957 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


National Airlines, Inc., a Corporation 
Petitioner 
v. 
Civil Aeronautics Board, : No. 13,814 
Respondent 
City of Dallas, Texas and The Dallas 
Chamber of Commerce, Braniff Airways, 
Inc. , Delta Airlines, Inc., Eastern Air 


Lines, Inc., 


Intervenors 


STIPULATION 
- Subject to the approval of the Court, the parties agree that the 
contents of all applications and pleadings may be stated in the briefs 
without their being printed. For this and all other purposes, it is 


hereby stipulated that any party, on brief and argument, and the Court 








in reaching its decision, may refer to and rely upon any portion of the 





unprinted transcript of record to the same extent and effect as if such 





portions of the transcript had been printed. 
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: Respectfully submitted, 


James L. Highsaw, Jr., Esq. Richard A. Fitzgerald, Esq. 


| Attorney for Delta Air Lines Attorney for Petitioner 

> B. Howell Hill Franklin M. Stone, Esq. 
Attorney for Braniff Airways Attorney for Respondent 

Brackley Shaw, Esq. Harold L. Russell, Esq. 


. Attorney for City & Chamber Attorney for Eastern Air Lines 
of Commerce, Dallas, Texas ! 


Dated: May 6, 1957 
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UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 13,814 


NATIONAL AIRLINES, INC., Petitioner 
EASTERN AIR LINES, INC., Intervenor 


Vv. 


CIVIL AERONAUTICS BOARD, Respondent 
CITY OF DALLAS, TEXAS and 
THE DALLAS CHAMBER OF COMMERCE, 
BRANIFF AIRWAYS, INC., DELTA 
AIR LINES, INC., Intervenors 


ON PETITION FOR REVIEW OF 
ORDERS OF THE CIVIL AERONAUTICS BOARD 


John W. Cross 
Richard A. Fitzgerald 
Clayton L. Burwell 
920 Southern Building 
Washington 5, D. C. 


Attorneys for Petitioner 
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UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 13,814 


NATIONAL AIRLINES, INC., Petitioner 
EASTERN AIR LINES, INC., Intervenor 


Vv. 


CIVIL AERONAUTICS BOARD, Respondent 
CITY OF DALLAS, TEXAS and 
THE DALLAS CHAMBER OF COMMERCE, 
BRANIFF AIRWAYS, INC., DELTA 
ATR LINES, INC., Intervenors 


ON PETITION FOR REVIEW OF 
ORDERS OF THE CIVIL AERONAUTICS BOARD 


John W. Cross 
Richard A. Fitzgerald 
Clayton L. Burwell 
920 Southern Building 
Washington 5, D. C. 


Attorneys for Petitioner 


June 3, 1957 
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> Reply Brief of Petitioner, National Airlines, Inc. 
. UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
3 No. 13,814 
NATIONAL AIRLINES, INC., Petitioner 
EASTERN AIR LINES, INC., Intervenor 
ms v. 
CIVIL AERONAUTICS BOARD, Respondent 
CITY OF DALLAS, TEXAS and 
THE DALLAS CHAMBER OF COMMERCE, 
BRANIFF AIRWAYS, INC., DELTA 
< AIR LINES, INC., Intervenors 
ON PETITION FOR REVIEW OF 


ORDERS OF THE CIVIL AERONAUTICS BOARD 


‘S I. Respondent Seeks to Avoid the Merits of Petitioner's 
Case By (a) Setting up a Smoke Screen of Irrelevant 
Facts, (b) A Barrage of Procedural Technicalities, 


(c) Camouflaging the Facts by the Use of Fiction. 

Respondent's Brief starts with a counter-statement of the case 
apparently designed as a smoke screen to obscure the real battleground. 
Thus it drags in requests by the City of Lubbock, Texas; requests of 
American Airlines for extensions to Seattle, Miami and El Paso via San 
Antonio; requests by Continental Air Lines for consolidation of an ap- 
plication eee Miami to San Francisco via Dallas; requests by Western 
Airlines for consolidation of an application from California to Florida, 
and other requests by Trars World Airlines, United Air Lines, California 


Eastern Aviation, North American Air Lines, and certain local service 


4 | carrier applications. All of these requests were refused and none was 
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brought before the Court for review. The existence of reasonable demands 
not in issue is hardly grounds for refusal of Petitioner's reasonable re- 
quest which is in issue. : 

The counter-statement then discussed earlier merase of Peti- 
tioner for consolidation of applications from New Orleans to the West 
via Dallas which requests were amended since Petitioner received a 
route award between New Orleans and Houston. - Respondent argues that 
Petitioner's request for consolidation of the 2h1-mile gap in issue 
should not be granted because formerly Petitioner asked for consolida- 
tion of a 500-mile gap between Dallas and New Orleans. petitionents 
effort to moderate its requests and ask for a minimal extension in 
view of the New Orleans-Houston route award is used as @ reason for 
denying consolidation of the Houston-Dallas segment. These and re- 
lated arguments serve only to befog an already complicated question 
and to set up a smoke screen behind which Respondent can maneuver away 
from its failure to apply the principles of Delta Air Lines v. C.A.B., 
228 F.2a17. ; 

After groping through this smoke screen Petitioner is met by a 
salvo of technical legal quillets fired by Respondent ana Intervenors 
in an effort to halt Petitioner's advance to the merits of the case. 

The first of these is the contention that National's Petition 
for Review is untimely because filed within 60 days after denial of 
its Petition for Reconsideration instead of within 60 nares of the 
Order denying its original Petition to the Board. This contention conm- 


pletely overlooks the fact that the Board's Order, E-10600, dated 
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September 10, 1956, denying Petitioner's Motion for Consolidation 
filed April 26, 1956, did not take into account Petitioner's award 
extending its routes from New Orleans to Houston which was granted by | 
the Board Order E-10635 on September 24, 1956 and later confirmed by 
Supplemental Opinion and Order E-10902 on December 31, ese Had 
National petitioned for review on the basis of Order E-10600 without 
specifically affording the Board an opportunity to reconsider its deci- 
sion in the light of the important fact of the New Orleans-Houston 
award, Petitioner obviously would now be met with the defense that it 
failed to exhaust its administrative remedies and that it could not 
complain of the failure of the Board to consolidate the Houston-Dallas 
segment of its application because that was not brought specifically 
before the Board prior to petitioning this Court for review. It should 
be noted that the Respondent has not heretofore sought enforcement of a 
rule requiring appeal from denial of the original petition rather than 
from ienial of the Petition for Reconsideration and that the constantly 
changing route systems argue against its application in aviation matters. 

The second technical quillet is that Petitioner's 

". . . contentions concerning an alleged lack of proper 

findings on the Board's part concerning mutual exclu- 

sivity and scope of proceeding and a failure to follow 

the procedure specified in Delta Airlines v. Civil 

Aeronautics Board, 97 U.S. Appeals D.C. 46, 228 F. Ond 

17, are not properly before the Court in that they 


were not urged to the Board and in any event are 
lacking in merit." (Respondent's brief, pg. 19). 


1/ There was a press release dated August 9, 1956 simply stating that 
Natioral was extended to Houston from New Orleans. Such a press 
releas? has no legal or official status. 





a) 


Petitioner's Motion to Consolidate and to expand the scope of 


the proceeding which was denied by Order No. 10600 said at page 58 -JA: 


"A hearing in this case which does not give National 
the opportunity to present evidence supporting the public 
convenience and necessity with respect to the extension 
of its routes from New Orleans to the West Coast would be 
tantamount to a denial of National's application without 
due process of law pursuant to the principles established 
by the Supreme Court in the Ashbacker Case." 1/ 


It would have been inappropriate, useless and tactless on Peti- 


| 


tioner's part to have explained in minute detail the application of the 
Delta principles on the question of mutual exclusivity, scope of pro- 
ceeding, etc., to the Board in a Motion to Expand and Consolidate, par- 


ticularly in the light of the Respondent's announced disregard of the 
procedures required by the ee | 
The Respondent has a legal duty to make adequate findings of 
fact on the issues before it apart from whether or not Petitioner makes 
a specific formalistic demand for such. Petitioner's Petition for 
Reconsideration (JA-82) at JA-84 said: : 


"The Board's order is silent with respect to National's 
request for concurrent hearing on its application in Docket 
No. 71594, extension of route 39 from New Orleans to the 
Pacific Coast via Dallas, Houston and other intermediate 
points (National's motion of April 26, 1956, pg 6). 

National hereby renews that request." 


1/ Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1985) Horthvest 
Airlines, Inc. SR CAB, 194 F.2d 339 (CA DC 1952); Delta Air 
Lines v. CAB, 8 F. F.2d 17. 


In Respondentee Brief, Appendix C, pg. 69, the Boaanian comment - 

ing on the Delta decision, in a formal order said: ". . . because 

of considerations such as these the Board is unwilling to accede 

to the court's construction as a matter for general application 

until all the avenues for review of its validity have been exhausted." 
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In the face of this request the Board again remained silent in its 
Order E-11020 of February 11, 1957 and steadfastly refused to address 
itself to this issue. 

The Respondent's Order E-10600 (JA-3, 4, 5, and 6) refers to 
the Ashbacker Doctrine as does Respondent's Order E-11020 (JA-20, 21). 
The Delta procedures are this Court's interpretation of what the 
Ashbacker Doctrine requires. Accordingly, it is nothing less than 
rampant sophistry to argue that the Delta procedures were not before 
the Respondent when its orders were considered. 

A third technicality is prepared at length and developed in a 
considerable part of Respondent's Brief to insure Petitioner's down- 
fall. The Respondent argues that Petitioner can obtain effective re- 
lief at the end of the proceeding and that the Petition for Review is 
interlocutory and not ripe for review. This same Court explained the 
reasons why relief would not be effective at the end of the proceeding 
in the Delta Case, supra. Petitioner seeks a hearing on its proposal 
for a route from Houston to the West via Dallas. It is entitled to 
such a hearing before the Board awards the authority to some other car- 
rier. Both the Ashbacker and Delta cases establish that a mere oppor- 
tunity at a later time to show why another carrier should be displaced 
by Petitioner is not realistic, is a mere form and does not constitute 
a full and fair hearing. 

Before finally arriving at the merits of this case it is neces- 
sary to penetrate still another layer of defense in the form of camou- 


flage to hide the real issue in this proceeding by the use of two gross 
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fictions. The first of these camouflaging fictions is described in 
Petitioner's Brief at pages 20 and 21. As more fully set forth there, 
Petitioner sought consolidation in this proceeding of the Houston- 
West via Dallas portion of its application in Docket 7159. Respondent 
refused to address itself to this request dismissing it on the grounds 
that it was a request for transcontinental service which it was not. 
In short, the Board acted upon a request which National did not make 
and refused to act upon the request which National did make. 

The second major fiction camouflaging the true issue in this 
case is set forth in Respondent's Brief, page 29: | 

"But there is no basis for any assumption that the present 

scope of the Board's proceeding is such as to-preclude a 

certification of National now, or subsequent grant of 

Houston-West authority to National." 

As Petitioner said on page 7 of its Brief: : 

"Never in the thousands of applications it has decided 

over the past 18 years has the Board awarded a discon- 

nected route to an existing carrier when there were 

other applicants for whom the route constituted an ex- 

tension of existing route system." 

This uniform history of the Board no less than werk common sense 
is a solid basis for concluding that National hasn't a chance of cer- 
tification for a disconnected route from Dallas to the West separated 
from its system by 241 miles. Whether Respondent's statement here is 
candid or not, it certainly is a wild fiction worthy of no credence 
and is definitely misleading insofar as it suggests that Petitioner is 
getting any semblance of a comparative hearing on the Dallas-West por- 


tion of its application. Further, the application of Petitioner was 


-T- 


for a Houston to the West via Dallas route. Lopping that application 
off at Dallas for the purpose of denying it in this proceeding, and 
coupling this with a vague promise of some future hearing on the Dallas- 
Houston segment of the application, obviously does not give a full fair 
hearing on the Houston-West via Dallas application. This would be com- 
parable to King Solomon having actually cut the baby in half and then 
taking a legalistic pride in presenting the two halves to the rightful 
ne 


Having dragged through some of the eel grass of Respondent's 


Brief, a spot has been finally reached from which the merits of the 


case can be examined. 


II. On the Merits, Petitioner's Application is 
Being Decided Adversely Without a Hearing. 

Petitioner's position is that the severance of its application 
in Docket No. 7159 into segments -- one extending from Dallas, Texas 
to the West and the other extending from Dallas to the Southeast -- 
coupled with a refusal to consolidate in the Dallas-West proceeding 
the segment of Petitioner's application in Docket No. 7159, which is 
@ vital connecting link between Petitioner's existing route system and 
the Dallas-West segments, and then assigning for hearing and decision 
applications of other air carriers which are mutually exclusive with 


the excluded application of Petitioner, all by Orders which did not 


1/ Bible (King James Version), 1 Kings 3rd chp. verses 25, 26 and 27. 
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consider Petitioner's request for Houston-West service but’ falsely 
assumed a request for a hearing on a transcontinental route is arbi- 
trary and capricious, deprives Petitioner of the full and fair hearing 
required by Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (2945) and 
Delta Air Lines v. CAB, 228 F. 2d 17 (CA DC 1956) and finally deprives 
Petitioner of a hearing on its application as "speedily = possible” as 
required by Sec. 401(c) of the Civil Aeronautics Act, 49 U.S.C. Sec. 
481(c). : 

Respondent apparently concedes the facts stated above with the 
exception that it found on a basis of no evidence or hearing that the 
consolidated applications were not mutually exclusive with the excluded 
application of Petitioner and with the further exception that it falsely 
assumed that Petitioner's request for a hearing on Houston to the West 
service was a request for a hearing on a transcontinental eae 
Apparently the Respondent still refuses to view National's modest re- 
quest for an extension to Houston in any other possible light than as 
an automatic transformation of a well confined ss ceneding into a southern 
transcontinental one. 2 

But this ignores the paramount fact that the proceeding as pres- 
ently constituted is already a southern transcontinental lone unless the 
evidence can be confined to service from Dallas to the west. If it can 
be so confined from Dallas to the West it can be similarly confined from 


Houston to the West. Certainly, if in reality it is already a southern 


1/ This Court recently vacated an Order by the espondent for failure 


to respond to an issue raised by a party. (Greensboro -Etge Point 
Air Authority v. C.A.B., 231 F.2d 517). 
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transcontinental proceeding, the Respondent should not be permitted to 
set up an award to Delta of a southern transcontinental route by elin- 


inating National and Eastern without a hearing, by purely procedural 





action. 

The arbitrary elimination of National and Eastern virtually as- 
sures Delta of a southern transcontinental route out of this proceeding. 
The tremendous advantage gained by Delta by Respondent*s procedural ac- 
tion explains why Delta is here waging such a battle to preserve an 
inequitable situation of which it is one of the chief beneficiaries -- 

a battle which contrasts sharply with its role in the Delta Case when 
it was a victim rather than the beneficiary of the Respondent's refusal 
to accord a fair hearing under the Ashbacker Doctrine. 

As set forth in Appendix C of Petitioner's Brief, Delta's Exhibit 
ae labeled as "Delta's Objectives" shows service possibilities 
under Delta's proposal from New Orleans, Birmingham, Montgomery, Atlanta, 
Jacksonville, Miami, Havana, Jamaica, Puerto Rico, and even Caracas in 
Venezuela. An award to Delta in the proceeding as presently constituted 
would create the southern transcontinental route for which Petitioner 
applied. 

Respondent's case rests upon the inconsistent contention that 
the present proceeding involves only Dallas to the West, but a Houston 
to the West proceeding would involve Miami to the West. Why this would 


be so is not readily apparent. Unhappily this arbitrary distinction is 





1/ Filed by Delta Air Lines in Dallas-West Service Case, Docket No. 
7596 et al. 
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ae not clarified either in the Respondent's Orders, its Brief, or in any 
other papers filed in this Court. : 

Moving from the false premise that it can confine : everything 
ae east of Dallas but not east of Houston, Respondent and Intervenors then 
say that Petitioner would have an advantage east of ousted because 
only National can fly from New Orleans direct to Tampa, across the gulf 
“ while Delta would have to fly to Miami around by Atlanta and down via 
Jacksonville. The circuity involved in Delta's route to Miami as re- 
lated to routes all the way to the West is not such as to prevent it 
being a competitive airline route. : 

The actual mileage from Miami to Houston to Dallas to San 
Francisco as could be flown by Petitioner is 2,675 miles. The actual 
- mileage from Miami to Atlanta to Dallas to San Francisco as could be 
flown by Delta is 2,796 miles. Thus, Petitioner's route would be only 
121 miles shorter or approximately 4.3 percent of the total route in- 
volved. Atlanta as an outstanding traffic generating point would more 
than offset this small circuity since under Petitioner's routing the 
Houston-West traffic would produce substantially less maveron miles. 
Further, this circuity is applicable only to Miami. Delta could also 
fly to Jacksonville, one of Petitioner's chief traffic points ners 
there is no question of circuity. Delta also would gain & southern 
transcontinental route from many important traffic points such as 
Birmingham and Atlanta, etc., which are not available to Petitioner. 
Finally, in connection with the circuity contention, if absolute equal- 


. 


ity of route systems is to be a condition precedent to Respondent's 
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r granting consolidation of an application, then Respondent has found a 

way to completely vitiate the Ashbacker Doctrine and the principles of 
> the Delta Case, supra, to which it is unwilling to a all 
avenues for review of their validity have been exhausted. 

Petitioner's application from New Orleans to the West via Dallas 
> and via Houston was filed May 16, 1955, seven months prior to the filing 
of the Dallas Complaint on January 4, 1956. Respondent did not finally 
confirm its award to Petitioner of a New Orleans-Houston route until 
> December 31, Sones On April 26, 1956, Petitioner amended its applica- 
tion to request Houston-Dallas authority. Its emphasis upon a request 
for epee ton of the proceeding only to Houston is to keep the request 
to the minimm necessary so that its application is not chopped off from 
“its system and doomed to failure by this procedural action. Petitioner, 
of course, has no objection to the proceeding being expanded to include 
New Orleans which would be more in Petitioner's interest than expansion 
to Houston. Respondent can expand the proceeding to whatever point it 
deems most convenient and equitable so long as it doesn't separate it 
from Petitioner's system unreasonably as it has done here. 

Quite ea bit is made by Respondent and Intervenors over the fact 
that Petitioner's amended application to include the Houston-Dallas seg- 
ment was not filed until after the Dallas Complaint and therefore had no 


equitable priority. This argument completely misconceives Petitioner's 





1/ Brief For Respondent, Appendix C, p. 69; Order No. E-9990. 





2/ Supplemental Opinion and Decision, E-10902. 
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position, i.e., that the proceeding should include the issue of service 
between Houston and the West including services vie Dallas. This appli- 
cation was filed May 16, 1955, seven months prior to the Dallas Complaint 
and prior to that of some other applications which were consolidated, 
such as that of Delta. That is the proposal which will be precluded by 
the award of a Dallas-West route to Braniff or to Delta oe to one of the 
other applicants. : 

Petitioner's original application was for an extension of its 
existing route to the West via Houston and Dallas as penarate routings. 
This was subsequently amended to request the right to operate via both 
Houston and Dallas on the same route but the basic objective is for serv- 
ice to the West -- not between Houston and Dallas. As shown in Peti- 
tioner's Brief, the award of a route out of Dallas to the West will ex- 
clude Petitioner's application either by way of Dallas on directly and 
the Houston-West proposal was filed substantially ahead of the Dallas 
petition. | 

The contention that Petitioner is being heard in the Dallas-West 
case is palpably insincere flying as it does in the face of eighteen 
years of Respondent's precedent. Not only has Respondent in eighteen 
years refused to certificate a carrier in Petitioner's circumstances 
but many of its decisions in a positive way lay great emphasis on route 
integration in selecting the carriers to operate new trunkline routes. 

The suggestion that the route could support both é new Dallas~ 


West operation and a New Orleans-Houston-West route is based on unten- 


able assumptions. The Respondent has consistently found that the 
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New Orleans-Houston-Dallas-wWest route will not support even one addi- 
tional carrier. (Southern Service to the West Case, 12 CAB 518). Now 
the Respondent's counsel casually suggests that this route "appears to 
be fully capable of supporting” two additional carriers -- one out of 
Dallas and a second one out of Houston on top of the existing carriers. 
The suggestion that the Board may require a change of planes at Dallas 
is most unlikely in view of the Board's consistent refusal to establish 
such restrictions in recent years. Moreover, such a restriction would 
still create a one-carrier service from points east of Dallas to the 
West and would enable the selected carrier to establish itself firmly 
in the market and thereby present the same basic objections to Peti- 
tioner's proposals in a subsequent case as it would if the route were 
granted without a restriction. 

In this posture of the case the Respondent has not accorded 
Petitioner the hearing and early determination of mutual exclusivity 


as required by this Court in the Delta Case. It has indicated no in- 


tention of deciding this issue until the end of the proceeding. Hence, 


even if Petitioner succeeds in convincing the Respondent that the award 
of certain applications would be mutually exclusive of its proposal, 
Petitioner will not be afforded a concurrent hearing on its proposal 
as required by the Delta Case, supra. 

Respondent and Intervenors cling to a rigid mechanical test for 
the application of the Delta Case only where request for consolidation 
involves a segment exactly co-extensive with those consolidated. As 


discussed in Petitioner's Brief, pp. 32, 33, this makes the test of 
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i mutual exclusivity geographic rather than economic. It would make the 
test mechanical rather than one of reasonably balancing ithe rights of 
applicants against proper administrative considerations in any particu- 
- lar proceeding. The Delta Case pointed out that artnet exclusivity 
was a matter of economic fact which could not be determined without a 
hearing and that it should be determined early in the proceeding. 

> Underneath the clear fact that Respondent is not following the 
procedures required in the Delta Case, supra, and has chopped off Peti- 
tioner'’s application without a hearing on mutual exclusivity, is the 
general plea of Respondent that it must have complete discretion and 
few if any restraints, that if the Court will just wait until the end 
of the proceeding everyone will be treated fairly. The difficulty is 
that the Respondent has a different idea of fair crectuatt from that 
which this Court expressed in the Delta Case, supra. It believes it 
can wait and determine mutual exclusivity after the proceeding is in 
effect completed, at which time Petitioner is in the tapos ee posi- 
tion of trying to upset an award already made. Respondent has said it 
is going to follow its own principles of fair treatment as expressed 

in Order £-99907 and not that of this Court in the Delta Case. Respond- 
ent has done exactly that in this case up until now and has given no 
indication that it intends any course to the contrary. donnseal for 
Respondent has not denied or clarified in any way Petitioner's charges 


of Respondent's hostility to and determination to subvert the Delta 


Case, supra. 





1/ Brief For Respondent, Appendix C, p. 69. 
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It is respectfully submitted that the record and attitude of 
Respondent with respect to this Court's ruling in the Delta Case, supra, 
is particularly relevant at this time when Respondent is making a plea 
for complete discretion and freedom from restraint. 

In summary, Petitioner's complaint does not concern the Respond- 
ent's refusal to consider the issue of service from Houston to the West 
while considering other proposals for Houston-West, New Orleans-West, 
and Florida-West. Respondent's orders have denied Petitioner a reason- 
able opportunity for hearing on its application, arbitrarily and capri- 
ciously without findings justifying such denial. Efforts of Respond- 
ent's counsel to supply such findings in his Brief are not valid support 
for the orders and are patently ssa and unsound. The proceeding 


should be expanded to include Houston. 


III. Conclusion. 
| Petitioner's long-standing application for extension of its sys- 
_ tem to the West via Dallas has been segmented in a fashion which is 
practically equivalent to denial without a hearing. Petitioner's appli- 
cation has been denied a fair hearing, while other later filed mutually 
exclusive applications are being heard. This deprival of Petitioner's 
normal right to a fair hearing has been accomplished without findings 


justifying such drastic action and without any plausible basis. 





1/ Two of the Five Members of the Respondent Board voted to expand 
the proceeding. 
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The Board's Orders should be set aside and the case remanded to 


the Board for further proceedings consistent with the Court's Opinion. 


Respectfully submitted, 





June 3, 1957 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the intervenor Delta Air Lines, the 
following questions are presented in this case: 


1. Was the petition for review timely filed? 


2. Did the Board act arbitrarily in refusing to expand 
the scope of the Dallas to the West Service Case to include 
applications for new route segments east of Dallas? 


3. Is an application for air service by National Airlines 
for a new route between New Orleans and the West Coast 
or between Houston and the West Coast mutually exclusive 
within the Ashbacker principle with an application for air 
service between Dallas and the West Coast? 


INDEX 


Statutes and Regulations Involved 
Counter-Statement of the Case 


Summary of Argument 


I. The Petition to Review Civil Aeronautics Board 
Order No. E-10600 Was Not Filed Within the 
Time Limits Provided by Statute and Should 
Be Dismissed 


II. The Board’s Action in Denying National’s Mo- 
tion to Expand the Seope of the Dallas to the 
West Service Case Was Reasonable and Within 
the Bounds of the Agency’s Discretion in the 
Control of Proceedings 


A. The Board’s Findings Adequately Support 
Its Refusal to Expand the Scope of the 
Dallas Proceeding as Requested by National 


1. Findings With Respect to Expansion of 
Proceeding 

2. Findings on Necessity for Immediate 
Hearing on Dallas Petition and Complaint 


B. The Board’s Action in Refusing to Expand 
the Dallas Case to Include New Route Seg- 
ments Hast of That City Was Not Arbitrary 


III. National’s Proposals Are Not Mutually Exclu- 
sive to Applications for Dallas-West Coast 


IV. The Board’s Action Does Not Violate Any Right - 
of National Under the Civil Aeronautics Act to 
a Speedy Disposition of Its Application for an 
Extension of Its Route 


Conclusion 
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United States Court of Appeals 
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NationaL Arginss, Inc., 


Petitioner, 
v. 


Crvm Asronavtics Boarp, 
Respondent, 


Deuta Ar Linss, Inc., et al., 
Intervenors. 


On Petition for Review of Orders of the Civil Aeronautics Board. 


BRIEF FOR INTERVENOR. DELTA AIR LINES, INC. 


ee 


Delta Air Lines, Inc. (hereinafter called ‘‘Delta’’) was 
granted leave to intervene in the above entitled cause by 
the Court’s order of May 1, 1957. Pursuant to such leave 
of the Court, Delta files this brief in support of the validity 
of the orders of the Civil Aeronautics Board which peti- 
tioner National Airlines, Inc. (hereinafter called ‘‘Na- 
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tional’’) seeks to have set aside and in support of the 
Board’s request that the petition for review be dismissed. 


STATUTES AND REGULATIONS INVOLVED. 


Petitioner in its brief has included the relevant parts of 
all statutes principally involved with the exception of Sec- 
tion 1006(e) of the Civil Aeronautics Act [49 U. S. C. 
1006(e)]. This section reads as follows: 


‘“‘(e) The findings of facts by the Authority, if sup- 
ported by substantial evidence, shall be conclusive. No 
objection to an order of the Authority shall be con- 
sidered by the court unless such objection shall have 
been urged before the Authority or, if it was not so 
mee unless there were reasonable grounds for failure 
to do so. 


Other statutory provisions or regulations to which refer- 
ences have been made are quoted at appropriate places 
in the text. 


COUNTER-STATEMENT OF THE CASE. 


Delta deems the statement of the case by appellant to 
contain significant omissions so that under Rule 17(3) of 
the Court’s Rules a counter-statement is required. Re- 
spondent Civil Aeronautics Board in its brief has made 
such a full counter-statement which Delta adopts as ac- 
curate. 

SUMMARY OF ARGUMENT. 

1. The petition for review should be dismissed because 
it was not filed within sixty (60) days of the entry of the 
Board’s consolidation Order E-10600, dated September 
16, 1956, as required by Section 10(c) of the Administra- 
tive Procedure Act (5 U. S. C. 1009(c)) and Section 1006 
(a) of the Civil Aeronautics Act (49 U. S. C. 646(a)) 
Consolidated Flower Shipments, Inc—Bay Area v. Civil 
Aeronautics Board, 205 F. 2d 449 (C. A. 9, 1953). National 
can show no reasonable grounds for its failure to file within 
this statutory period. 
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2. National’s arguments as to the inadequacy of the 
findings in the Board’s orders and the arbitrary nature of 
the Board’s action are based on erroneous assumptions of 
fact. 

A. National’s contention that the Board’s orders do 
not contain findings which support the agency’s refusal to 
expand the scope of the Dallas proceeding to include the 
carrier’s application for a Houston-west coast route cannot 
be raised on judicial review under Section 1006(e) of the 
Civil Aeronautics Act (40 U. S. C. 1006(e)) because 
National did not make such an objection to the Board 
even though it had an opportunity to do so in its petition 
for reconsideration of Order E-10600. Seaboard and West- 
ern Airlines v. Civil Aeronautics Board, 183 F. 2d 975, 
87 U.S. App. D. C. 78 (1950); Western Air Lines v. Civil 
Aeronautics Board, 196 F. 2d 933 (C. A. 9, 1952) cert. den. 
344 U. S. 875. Moveover, the Board found in its orders 
(1) that there was an immediate need for a consideration 
of whether the public convenience and necessity required 
additional trunkline services between Dallas and the west 
coast; (2) that the consideration of this basic question 
would be delayed if the issue in the Dallas proceeding was 
expanded; and (3) that it was not in the public interest 
to enlarge the scope of such proceeding. National’s con- 
tention that these findings relate only to an expansion of 
the Dallas proceeding to include the issue of a new trans- 
continental route is wholly without merit, since the Board 
specifically considered and applied these findings on re- 
consideration to all points raised by National in its peti- 
tion for reconsideration, which included the alternative 
proposal for an expansion to include the carrier’s Houston- 
west coast application. In addition, At is clear that the 
main thrust of National’s efforts has,at all times to have 
the Dallas proceeding expanded so as to enable it to pro- 
pose one plane, one carrier transcontinental service. 

National’s contention that the Board’s orders did not 
contain findings to support giving the Dallas complaint 
and petition an immediate hearing is equally without 
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merit. When National first brought up the priority issue 
on its petition for reconsideration of Order No. 10600, the 
Board addressed itself to the question although not timely 
raised under the agency’s Rules of Practice, and made 
specific findings thereon. These included the findings (1) 
that the petition of the City of Dallas antedated the request 
of the City of Houston for a hearing on its needs for air 
service to the west; (2) that the application of National 
was filed only a few months before the Dallas petition so 
there was no giving of priority to a much older filed appli- 
cation; (3) the City of Dallas generates much more traffic 
to the west than either New Orleans or Houston and its 
needs should be given priority of hearing. These findings 
obviously are sufficient to support an immediate hearing 
on the petition of the City of Dallas. Moreover, although 
the Board did not advert to it, the record shows that 
Braniff had on file an application for Dallas-west coast 
service which antedated the National application. 

B. National’s contention that the Board’s refusal to 
expand the scope of the Dallas proceeding is unreasonable 
because the carrier is left with a ‘‘gap’’ in its routes and 
cannot use traffic from points east of Dallas to support its 
Dallas-west coast application ignores the fact that this is 
only the normal problem faced by every carrier in deter- 
mining what additional routes to seek. Moreover, Na- 
tional’s argument that it seeks a ‘‘minor’’ expansion of 
the Dallas proceeding to include Houston in order to place 
itself on an equal footing with other applicants is factually 
erroneous. It would immediately give National an advan- 
tage over Western and other applicants which do not have 
a Houston-New Orleans route as does National with re- 
spect to service and traffic from New Orleans and these 
applicants on the ‘‘equal footing’’ theory would be entitled 
to have the proceeding expanded to include New Orleans. 
Even more drastic in its effect on the Dallas proceeding is 
the fact that the ‘‘minor’’ expansion asked by National 
would place that carrier in a position as being the only 
applicant in that proceeding which could offer a trans- 





5 


continental one plane, one carrier service between Florida 
and the west coast via its route directly across the gulf 


between Florida and Houston. Thus what National seeks | 


is not an equal opportunity but a definite advantage in | 
proposing transcontinental through service. Delta can- 
not propose such service because restrictions on its cer- 
tificates require stops at Atlanta on aircraft to or from 
Florida (it does not serve Tampa at all) and its Florida- 
Dallas route is more indirect than a transgulf route. 
Such an advantage is unfair to Delta so that if the Dallas 
case is expanded to include Houston, Delta will insist on 
the consolidation of its application for a route between 
Miami and Houston across the gulf so that it can be on an 
equal footing with National in offering transcontinental 
service. Other applicants would have the same right. Na- 
tional’s equality theory as a basis for determining the 
reasonableness of Board determinations as to the scope of 
its route proceedings is inherently unsound and in the 
present case would convert the Dallas proceeding into a 
transcontinental route proceeding. There is nothing un- 
reasonable about the Board’s action in limiting the Dallas 
proceeding to the area involved in the city’s complaint and 
petition. 

3. National’s claim that it is entitled as a matter of 
legal right under the Ashbacker principle to the expansion 
of the Dallas proceeding to include an issue of Houston- 
west coast service is predicated upon the assumption that 
the situation is governed by this Court’s decision in Delta 
Air Innes v. Civil Aeronautics Board, 228 F.2d 17. How- 
ever, National concedes that the factual situation is differ- 
ent in that the Delta case involved competitive route seg- 
ments within the area of the Board proceeding, whereas 
here National seeks inclusion of segments outside of such 
area. The Court also recognized this limitation on the Delta 
decision in Eastern Air Lines v. Civil Aeronatics Board 
(Case No. 13, 323, decided December 6, 1956). National, 
however, argues that the principles of the Delta case should 
nevertheless be extended to cover the present situation 
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because otherwise the Board can engage in ‘‘administra- 
tive gerrymandering.’’ The facts make clear that no 
such claim is applicable here. They show that the case was 
simply limited to the area covered by the Dallas complaint 
and petition in order to enable the Board to hear such 
petition without undue delays inherent in a broader case. 
These facts also show that the expansion proposed by 
National is for the purpose of putting that carrier in a 
position of being the only applicant able to support its 
application by offering transcontinental one plane, one 
earrier Florida-west coast service. Moreover, the Board 
has found and the facts, including National’s presenta- 
tion in the Dallas case, support the conclusion that the 
award of a Dallas-west coast route will not preclude the 
subsequent award of a Houston-west coast or a New 
Orleans-west coast route. 

4. National’s claim that it has been denied a legal right 
to a speedy disposition of its application for Houston-west 
coast service, is in substance a reargument of its claim that 
the Dallas complaint and petition were improperly given 
priority. The discussion herein on the Board’s findings 
supporting an immediate hearing for the Dallas petition 
shows this contention to be without merit.’ Also, Braniff’s 
application for Dallas-west coast service had priority over 
National’s application for Houston-west coast service so 
that in terms of priority the issue of Dallas-west coast was 
entitled to an earlier hearing. 


ARGUMENT. 
L 


THE PETITION TO REVIEW CIVIL AERONAUTICS BOARD ORDER E-10600 
WAS NOT FILED WITHIN THE TIME LIMITS PROVIDED BY STATUTE 
AND SHOULD BE DISMISSED. 


The petition for review in this case (page 2) seeks 
review of Board Order No. E-10600, dated September 10, 
1956. The petition (page 14) states that the jurisdiction 


1 Supra, page 4. 
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of the Court is invoked under Section 1006 of the Civil 
Aeronautics Act [49 U. S. C. 646] and Section 10 of the 
Administrative Procedure Act [5 U. S. C. 1009]. Para- 
graph (a) of the former reads as follows: 


‘<Any order, affirmative or negative, issued by the 
Board under this Act, except any order in respect of 
any foreign air carrier subject to the approval of the 
President as provided in Section 801 of this Act, shall 
be subject to review by the courts of appeals of the 
United States or the United States Court of Appeals 
for the District of Columbia upon petition, filed within 
sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After 
the expiration of said sixty days, a petition may be 
filed only by leave of court upon a showing of reason- 
able grounds for failure to file the petition thereto- 
fore.’’ (Emphasis supplied) 


Section 10(c) of the Administrative Procedure Act reads 
as follows: 


“‘Eivery agency action made reviewable by statute 
and every final agency action for which there is no 
other adequate remedy in any court shall be subject 
to judicial review. Any preliminary, procedural, or 
intermediate agency action or ruling not directly re- 
viewable shall be subject to review upon the review 
of the final agency action. Except as otherwise ex- 
pressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action mean- 
while shall be inoperative) for an appeal to superior 
agency authority.”’ 


The petition for review (page 14) states that petitioner 
satisfies all of the jurisdictional requirements and that 
it is filed within sixty days after the date of the Board’s 
final order. 
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The Board action complained of in the petition is the 
denial of National’s request to expand the scope of the 
proceeding in Docket No. 7596, et al., to include a hearing 
on new route requests east of Dallas. This action was 
taken in Order E-10600 issued on September 10, 1956. 
(J. A. 1-18)? The petition for review of this order was 
filed on April 12, 1957. Thus, the petition for review was 
filed 214 days after the entry of Order E-10600, far beyond 
the statutory time limit provided in Section 1006(a) of the 
Civil Aeronautics Act quoted above. The statement in 
the petition for review (page 14) that it was filed within 
the required time limit is correct only if the sixty-day 
period for the filing thereof is counted from the date of 
Board Order E-11020 issued on February 11, 1957 (J. A. 
18-30) which denied National’s petition for reconsidera- 
tion of the prior order. 

In Consolidated Flower Shipments, Inc—Bay Area v. 
Civil Aeronautics Board, 205 F. 2d 449 (1953) the United 
States' Court of Appeals for the Ninth Circuit passed on 
this precise issue and held that the time limit for the filing 
of petitions to review Board orders is not tolled by the 
filing of a petition for reconsideration with the agency. 
The Court found that under Section 10(¢c) of the Adminis- 
trative Procedure Act agency orders are final and review- 
able when entered regardless of whether a petition for 
reconsideration has been filed with the agency unless such 
a petition is expressly required by statute. The Court 
further found that since the Civil Aeronautics Act does 
not provide for petitions to reconsider Board orders, such 
orders are final when issued and a petition for judicial 
review thereof filed more than sixty days thereafter must 
be dismissed for lack of jurisdiction even though filed 
within sixty days after action by the Board on a petition 
for reconsideration. The Court, after quoting from Sece- 


2 Reference is to pages of the printed Joint Appendix. 


3 This decision was followed in Northwest Marine Term. Ass’n v. Federal 
Maritime Board, 218 F. 2d 815 (C. A. 9, 1955). 
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tion 10(c) of the Administrative Procedure Act, summed 
up its position as follows (page 451): 


‘‘The Civil Aeronautics Board is not one of the 
agencies whose action is excepted from the provisions 
of the last sentence of subsection (c). Its agency ac- 
tion is ‘made reviewable by statute,’ which is not ‘ex- 
pressly required by statute’ to have its time to seek 
review begin to run at some other date than the filing 
of its order. The exceptive clause covers such an 
agency as Federal Communications Commission, where 
the time for review, thereby appeal, begins to run at 
the effective date of the order—not the date of the 
filing of the order itself. Southland Industries v. Fed- 
eral Communications Commission, 69 App. D. C. 82, 
99 F. 2d 117, 118. It is thus apparent that the provi- 
sions of the last sentence of subsection (c) cover all 
agency reviews and are not confined to agency action 
not theretofore reviewable.’’ 


This Court has not heretofore had occasion to rule upon 
this point.* It is submitted that the Ninth Circuit’s inter- 
pretation of the effect of the Administrative Procedure Act 
upon the finality of agency orders is sound and should be 
followed here. This is particularly true since such inter- 
pretation accords with the Board’s own rules of practice. 
Those rules (14 C. F. R. 320.37) permit, but do not require, 
the filing of a petition for reconsideration of final Board 
orders and provide that ‘‘neither the filing nor the grant- 
ing of such a petition shall operate as a stay of such final 
order unless specifically so ordered by the Board.’’ 

In its papers in support of its petition for a stay of the 
Board proceeding in Docket No. 7596, e¢ al., National 
argued that there were ‘‘reasonable grounds’’ for its fail- 
ure to seek judicial review of Order E-10600 within the 
sixty-day period after its issuance on September 10, 1956, 
because the Board on September 21, 1956, extended the 





4 The issue was raised by the Board in United Air Lines v. Civil Aeronautics 
Board, 228 F, 2d 13, but was not reached by the Court because it dismissed 
the petition for review on the ground that the agency consolidation orders 
before it were interlocutory in nature. 
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earrier’s route from New Orleans to Houston so that for 
the first time ‘‘ National was then in a position to urge the 
minor expansion of the proceeding to include Houston as 
a means of providing National a hearing on an integrated 
application.’’ * 

It now appears from petitioner’s brief (page 19) that 
on August 9, 1956, a month prior to the issuance of Order 
E-10600 on September 10, 1956, the Board announced its 
decision authorizing National to operate between New Or- 
leans and Houston.* Thus, contrary to National’s asser- 
tions, the carrier had a month prior to the Board’s action 
on its motion to expand the Dallas to the West Service Case 
to direct the Board’s attention to the new development if 
the carrier in fact believed that such route extension made 
any substantial difference in the merits of its motion. Na- 
tional’s silence is the strongest possible evidence of the 
carrier’s recognition that its extension into Houston did not 
affect its case for expansion of the Dallas proceedings. 

This fact is further borne out by a reading of National’s 
petition for reconsideration of Order E-10600 (J. A. 82-87) 
which reveals that such petition does not contain one word 
about the extension of the carrier’s routes from New Or- 
leans to Houston, nor does it suggest that any changed cir- 
cumstances required reconsideration of the prior order or 
that the then grant of National’s request would involve a 
‘‘minor’’ extension of the proceeding in Docket No. 7596, 
et al. in contrast to a major extension previously requested. 
Indeed, the whole thrust of the petition is the alleged need 
to consider New Orleans-West Coast service or Florida- 
West Coast service in that proceeding.’ 


5**Petitioner’s Reply to Objections to Petition to Stay and Motion to 
Dismiss,’’ dated April 23, 1957, pages 16 and 17. 


6The September 21, 1956, date previously referred to by National was 
the date of the Board’s Order E-10635 and opinion putting the August 9, 
1956, announcement into effect. 


7 National obviously sought a consolidation of its entire application in 
Docket No. 7159, so that if granted the carrier would have a New Orleans- 
west coast route and avoid the restrictions on operations of tacking together 
a New Orleans-Houston route and a Houston-west coast route. 
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Thus, National clearly had no sound reason for not seek- 
ing judicial review of Order E-10600 within sixty days after 
its issuance. Its failure to do so has given rise to a situa- 
tion in which, if its position on the merits is sustained, it 
will be necessary to back up in the proceeding in Docket 
No. 7596 and try new and broader issues. Therefore, 
legally and equitably the situation is one for the application 
of the principles of the Consolidated Flower Shipments 
case. 

Moreover, Section 1006(a) does not automatically excuse 
the late filing of a petition for review on the basis of al- 
leged ‘‘reasonable grounds”’ for failure to timely file. After 
the expiration of sixty days (which in this case was Novem- 
ber 9, 1956) ‘‘a petition may be filed only by leave of 
court’? upon a proper showing. No such leave was re- 
quested by National.® 

Delta, therefore, supports the request of the Board that 
the petition for review be dismissed as not timely filed in 
accordance with statutory requirements and moves accord- 


ingly.® 


8In its reply to the objections of Delta to the petition for stay (page 17), 
National stated that if the Court was of the opinion that the Consolidated 
Flower Shipments case was applicable, ‘‘then petitioner hereby requests leave 
to file its petition for review ... after the expiration of the sixty-day period.’’ 
Such a casual request made eleven days after National filed the petition and in 
the course of answering objections to its request for stay hardly conforms to 
either the statute or this Court’s rules. The petition should be dismissed 
and if National then wishes to file a formal request for leave to file out of 
order, it may do so. However, if the Court regards the cited request as 
sufficient to raise the point, then it should be denied on the basis of the points 
made above. 


90On April 18, 1957, the Board moved to dismiss the petition for review 
on the ground, inter alia, that it was filed too late. The Court in its order 
of May 1, 1957, denied this motion ‘‘without prejudice to a renewal at the 
argument of this case on the merits.’’ 
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IL. 


THE BOARD'S ACTION IN DENYING NATIONAL’'S MOTION TO EXPAND 
THE SCOPE OF THE DALLAS TO THE WEST SERVICE CASE WAS 
REASONABLE AND WITHIN THE BOUNDS OF THE AGENCY'S DIS- 
CRETION IN THE CONTROL OF ITS PROCEEDINGS. 

National contends that the Board’s action in denying its 
motion to expand the scope of the Dallas to the West Serv- 
ice Case was arbitrary and capricious and represented an 
abuse of discretion. (Pet. Br. 17-23) Its argument in sup- 
port of this position boils down to two claims. These are: 
(1) The assertion that the Board did not make adequate 
findings to support its action in limiting the scope of the 
proceeding, and (2) The assertion that it will be placed at 
a disadvantage in a comparative hearing on its Dallas-west 
coast application without a hearing on the grant of an 
additional segment east of Dallas to connect with the car- 
rier’s existing routes. Delta believes, as demonstrated be- 
low, that the Board’s action was within the agency’s sound 
discretion in the control of its proceedings and that its 
findings adequately support that action. 


A. The Board’s Findings Adequately Support Its Refusal to 
Expand the Scope of the Dallas Proceeding as Requested 
by National. 

National argues that there are no findings in the Board’s 
orders to support (a) the agency’s refusal to include a 
hearing on Houston-west coast service in the Dallas pro- 
ceeding and (b) the agency’s action in giving hearing pri- 
ority to the Dallas complaint and petition over the National 
application in Docket No. 7159. (Pet. Br. 19-23) 


1. Findings with respect to expansion of proceeding. 

The first of these contentions is not available to National 
on this review under Section 1006(e) of the Civil Aero- 
nautics Act (quoted supra, page 2), since it was not raised 
by the carrier before the Board in its petition for recon- 
sideration of Order E-10600. Seaboard & Western Airlines 
v. Civil Aeronautics Board, 183 F. 2d 975, 87 U. S. App. 
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D. C. 78 (1950); Western Air Lines v. Civil Aeronautics 
Board, 196 F. 2d 933, 936, 937 (C. A. 9, 1952), cert. den. 344 
U. S. 875. In any event, the Board’s orders contained 
ample findings to justify its refusal to expand the Dallas 
proceeding. 

In Order E-10600 the Board found (1) that there was an 
immediate need for a consideration of the question of 
whether the public convenience and necessity require the 
establishment of additional trunkline service between Dallas 
and California via points in between; (2) that a limitation 
of the issues in the Dallas case was necessary if the basic 
question of that city’s need was to be disposed of without 
delays; and (3) that it was not in the public interest to 
enlarge the scope of the proceeding. (J. A. 4) National 
does not contend that these findings are inadequate to 
justify the Board’s refusal to expand the Dallas case if 
they encompass the enlargement proposed by that carrier. 
Rather, the carrier argues that such findings are insufficient 
because they were made with reference to an expansion of 
the proceedings into a transcontinental route case and did 
not cover the ‘‘minor’’ expansion of a Houston-west coast 
east as proposed by National. (Pet. Br. 19-23) However, 
a reading of Order E-10600 clearly shows that the Board 
considered all proposed expansions before it and that its 
findings were intended to cover all suggestions for enlarg- 
ing the proceeding beyond a Dallas-west coast case. Im- 
mediately prior to making these findings, the Board noted 
that ‘‘Expansion of the proceedings to include issues of 
transcontinental service, of service to the Pacific Northwest, 
of service to points east of Dallas, and of including appli- 
cations of local service carriers is opposed by the City of 
Dallas and several movants for consolidations conforming 
generally to the area involved in Docket No. 7596.’? (Em- 
phasis supplied)” 

Any doubt on the scope of the Board’s consideration 
and findings was removed by its findings in Order E-11020 


10 J, A. 3. 
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denying; inter alia, National’s petition for reconsideration. 
In that order the Board first observed that ‘‘Hastern, Na- 
tional, the City of Houston and the Tucson Airport Au- 
thority contend that the Board should reconsider Order 
E-10600 and broaden the scope of the proceeding to in- 
clude applications proposing southern transcontinental 
service, or proposals to extend service from Houston and/or 
New Orleans to the West Coast.’’ (Emphasis supplied)” 
The Board then found that (J. A. 20): 


‘*The general arguments advanced by Eastern, Na- 
tional, and the City of Houston as requiring recon- 
sideration of Order No. E-10600 were known to and 
considered by the Board in issuing its order as is ap- 
parent from reading Order No. E-10600.’’ 


The Board then referred to its previous findings as to the 
necessity of limiting the Dallas proceeding to the issues of 
Dallas-west coast service in order to dispose of the case 
without undue delay (J. A. 20, 21) and concluded (J. A. 
21): 

‘““We have examined the petitions, considered the 
arguments and find no necessity for hearing oral argu- 
ment on the petitions. Likewise, we find no new mat- 
ters not previously known to and considered by the 
Board which require or warrant expansion of the scope 
of the proceeding to include the issues and points urged 
by petitioners.’’ (Emphasis supplied) 


Thus the Board clearly stated that its findings encom- 
passed National’s proposals to expand the proceeding to 
include ‘the issue of New Orleans-west coast service or 
Houston-west coast service. This was the ‘‘plain answer’”’ 
to National’s request on which the carrier insists (Pet. Br. 
21), and adequately supported the Board’s conclusion not 
to expand the Dallas proceeding; Johnson Seed Co. v. 
United States, 191 F. 2d 228 (C. A. 10, 1951). In the 
cited case the Court stated with reference to the adequacy 


mJ. A. 19. 
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of agency findings (page 230) that the question ‘‘must be 
determined in each instance with appropriate regard for 
the inherent nature of the proceeding and with suitable 
regard for the four corners of the findings.’’ * 


2. Findings on necessity for immediate hearing on Dallas petition 
and complaint. 

There is equally no merit to National’s contention that 
the Board made no findings to support the granting of 
priority to the Dallas complaint and petition over the car- 
rier’s application for Houston-west coast service. (Pet. 
Br. 21, 22) 

It is doubtful that this issue is available to National on 
this review since its original motion to expand the Dallas 
proceeding did not contend that its application was entitled 
to priority (J. A. 5461) and under paragraph (b) of 
Rule 37 of the Board’s Rules of Practice (14 CFR 320.37) 
new matter may not be raised on a petition for reconsidera- 
tion unless ‘‘accompanied by a statement to the effect that 
petitioner, with due diligence, could not have known or 
discovered such new matter prior to the date the case was 
submitted for decision.”’ No such statement accompanied 
National’s argument in its petition for reconsideration of 
Order E-10600 that the Board had given priority to the 
Dallas application without findings which would support 
such a determination. (J. A. 84) In any event the Board 
orders clearly contain such findings. 

As has been previously pointed out, supra, page 4, 
the Board in Order E-10600 found that there was an ‘‘im- 
mediate need’’ to consider the question of whether the pub- 
lic convenience and necessity required the establishment of 
additional trunkline service between Dallas and California 
points. This finding alone would have justified the Board 
in setting the Dallas complaint and petition down for im- 
mediate hearing without regard to other pending applica- 
tions. Moreover, in Order E-11020 denying petitions for 


12 Also see American Airlines v. Civil Aeronautics Board, 192 F. 2d 417, 
89 U. 8S. App. D. C. 365 (1951). 
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reconsideration, the Board specifically addressed itself to 
the contention raised by National as follows (J. A. 21, 22): 


‘“‘One matter raised by the various petitions war- 
rants comments. National, Eastern, and the City of 
Houston all contend that there is no justification for 
hearing the petition of the City of Dallas before hear- 
ing certain prior filed applications proposing Houston 
to the West service. As a matter of fact, the petition 
of the City of Houston was filed after the Dallas peti- 
tion and the applications which Eastern and National 
seek to have consolidated were filed only a few months 
prior to the Dallas petition. Therefore, the present 
case does not involve a situation in which the Board is 
giving a recently filed application priority over peti- 
tions or applications that are much older or that have 
been awaiting action on the Board’s calendar for a 
long period of time. However, apart from this, the 
City of Dallas has generated substantially more traffic 
to the West Coast than have either Houston or New 
Orleans, and we reaffirm our belief that notwithstand- 
ing New Orleans’ and Houston’s present lack of single- 
plane service to the West, consideration of the needs 
of Dallas for improved service should be given priority 
of hearing.’’ 


The findings clearly considered the issue and were suf- 
ficient to support the Board’s determination. American 
Airlines, Inc. v. Civil Aeronautics Board, 192 F. 2d 417, 89 
U.S. App. D. C. 365 (1951) ; Lake Central Airlines, Inc. v. 
Civil $SE OREO Board, 239 F. 2d 46, 49 (C. A. D. C., 
1956).*!¢ 


B. The Board’s Action in Refusing to Expand the Dallas Case to 
Include New Route Requests East of That City Was Not 
Arbitrary. 

National argues that the Board was arbitrary in refus- 
ing to! expand the Dallas case to include the carrier’s 
application for new route requests east of that city because 





13 In fact Braniff by its application in Docket No. 7150 had raised the issue 
of Dallas-west coast service prior to the filing of the National application in 
Docket No. 7159 requesting Houston-west coast service. (J. A. 30, 34). 
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otherwise National is left with a gap in its routes between 
Houston and Dallas and would be at a disadvantage in 
prosecuting its Dallas-west coast application in competition 
with other applicants which already have routes leading 
into Dallas from the east. (Pet. Br. 15, 17-19) The Board 
in Order E-10600 addressed itself to this contention and 
found as follows: (J. A. 5) 


“*Conceding that Delta and Braniff by reason of 
their existing authorizations from Dallas to the east 
have a certain advantage over some of the other appli- 
eants for Dallas to the west service not possessing 
such routes, as we have pointed out, this is one of 
those instances where such an advantage is inherent 
in the proposal of that applicant by virtue of its 
existing route * * * a rather common situation in new 
route cases before the Board * * *”’ 


The Board therefore refused to expand the proceeding 
simply for the purpose of putting National (and Eastern) 
on the same footing as other applicants. It is submitted 


that this action was wholly reasonable. 

It should be observed that although National’s brief 
now bases its claim of unfair treatment in principal part 
upon an argument that as the Dallas case now stands Delta 
will be able to support its Dallas-west coast application 
with traffic from New Orleans and Florida (Pet. B. 8, 18, 
19), whereas National will not, the carrier’s motion to ex- 
pand the Dallas proceeding and its petition to reconsider- 
tg the Board’s order denying that motion did not contain 
any such argument nor did such documents even mention 
Delta. (J. A. 54-61, 82-87) 

Assuming arguendo that there is some disadvantage to 
National, the scope of Board route proceedings cannot be 
determined on the basis of what is necessary to put each 
applicant on an even basis in terms of integration of a 
proposed route with its existing routes or in terms of the 
amount of service the applicant can provide if successful. 
This is manifestly impossible. Moreover, once the Board 
is started down this road and the standard urged by Na- 
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tional is recognized as valid there is no logical limitation 
that can be put on a Board proceeding short of a trans- 
continental route case. The truth of this fact can be no 
better illustrated than by the situation in the present case. 
National says that its proposal involves only a ‘‘minor”’ 
expansion of the Dallas proceeding to include therein the 
issue of a Houston-Dallas signers or some 241 new route 
miles. However, it is clear that National’s proposal would 
lead to an ever greater expansion of the Dallas proceeding. 
The inclusion of Houston would not, of course, mean try- 
ing simply an issue of Houston-Dallas service. It would 
give rise to a Houston to the west coast service issue. This 
would mean that any or all of the other applicants would 
be entitled to file and prosecute an application for a 
Houston-west coast route. Braniff, California Eastern, 
Continental, Delta, Eastern, and Western already have 
such applications pending before the Board. (J. A. 34-41, 
53)%* Thus the first result of the National proposal would 
be to convert a case based on the complaint of the City of 
Dallas as to its need for better trunkline air service to 
the west into a Houston-west coast case in which Dallas 
would be only an intermediate point and in fact only an 
intermediate point on an alternative routing, since there 
would also be before the Board proposals to serve Houston 
via San Antonio and El Paso. (J. A. 31, 36, 37, 39-41) 
Nor would the expansion of the proceeding end there. 
Western’s application in Docket No. 7953 asks for a route 
between New Orleans and the west coast via Dallas and 
Houston. In Order E-10600 the Board consolidated into 
the Dallas case only the Western application for service to 
Dallas (J. A. 11, 53) and if this case were expanded to 
include Houston, as pointed out above, the Board would 
then have to consolidate that carrier’s application for 
Houston-west coast service. However, Western would still 
not be on an equal footing with National. Since the latter 





14 Delta’s application is in Docket No. 7986 not reproduced in the joint 
appendix. 
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has a New Orleans-Houston route it would prosecute its 
ease against Western on the ground, inter alia, that it could 
provide more and better one carrier service by serving 
Houston as a point on schedules betweer New Orleans and 
the west coast. Indeed, the emphasis ts National’s con- 
solidation motion and its petition for reconsideration in 
this case was on the need for direct New Orleans-west coast 
service. (J. A. 54-61, 82-87) On National’s theory Western 
would be entitled to have its application for a New Orleans- 
Houston segment included in the Dallas case because other- 
wise Western is at a disadvantage in prosecuting its case 
and the exclusion of such segment is arbitrary. The same 
consideration would be applicable to Braniff, Continental, 
and other applicants which do not have a New Orleans- 
Houston . Thus what started out to be a Dallas- 
west coast case and then became a Houston-west coast case 
would now be a New Orleans-west coast case with Dallas 
lost somewhere along the way. National is in no position 
to contend that this would not be the result of its proposal 
since its motion to expand the case was originally predi- 
cated on the contention that its New Orleans-west coast 
application must be consolidated in the Dallas proceeding 
to equalize its case with those of other applicants (J. A. 
57-59) and in its petition for reconsideration that argu- 
ment was still its principal contention with consolidation 
of its application for a Houston-west coast route only an 
alternative requested relief. (J. A. 87) Moreover, Na- 
tional has continuously argued that the Dallas case should 
at least include all route applications west of the Missis- 
sippi River and south of San Francisco. (J. A. 67) 
Moreover, the end is not yet. If the case were expanded 
as National requests, that carrier would be in a position 
to urge and would urge that it should be granted an 
extension to the west coast rather than Delta or some 
other applicant because only National could provide direct 
one plane, one carrier service on non-stop routes across 
the Gulf of Mexico between Miami, Tampa/St. Petersburg 
and New Orleans which would continue on to the west. 
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Indeed, the purpose of National’s proposal is to put 
itself in a position to argue just that. This is demonstrated 
by the map opposite page 3 of its brief which shows a 
direct Miami, Tampa route across the Gulf to New Orleans 
and then on to the West and bears the caption ‘‘ National’s 
Proposal to Provide Direct Service from New Orleans and 
Florida to the West Coast has been Excluded from the 
Hearing.’’ It was this contention by National which served 
in large part as a basis for the Board’s extension of 
National’s route from New Orleans into Houston in the 
Florida-Texas Service Case, Order E-10635, dated Sep- 
tember 21, 1956. In that order the Board stated: (Pages 
3 and 4) 


‘¢The Examiner found, and we agree, that the record 
demonstrates that a one-carrier service can be oper- 
ated on an economic basis and that National should be 
selected from among the carrier applicants to provide 
that service. * * * The operation of single carrier, 
single plane service is more conducive to a fuller ex- 
ploitation of the traffic potential. * * * The record 
convinces us that National’s route extension would 
produce more benefits to the travelling public than 
Delta’s interchange proposal.”’ 


Consequently, if fairness to National requires that the 
Dallas to the West case is to be expanded in order to 
equalize National’s opportunities with respect to its Dallas- 
west coast proposal, the same element of fairness requires 
that Delta’s application in Docket No. 7989 for a Miami, 
Tampa/St. Petersburg, New Orleans, Houston, Dallas- 
west coast route be consolidated into the Dallas proceeding 
so that Delta can show therein that it could also provide 
the one plane, one carrier service between Florida and the 
west coast. Thus National’s ‘‘minor’’ expansion has be- 
come a transcontinental route case into which all of the 
applications, including Eastern’s, for a southern trans- 
continental route would have to be heard and the complaint 
of Dallas will have become the true minor element in the 


case. 
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Delta does not urge this result, but it seems to Delta 
that it would be the inescapable consequence of applying 
an inherently defective standard to the Board’s determina- 
tion of the scope of its eases. The standard applied in the 
present case is reasonable and logical. The Board has 
taken the complaint and petition of the City of Dallas for 
better service to the West and has included therein for a 
comparative hearing all applications for such service, in- 
cluding National’s. The use of the standard urged by Na- 
tional must inevitably defeat the petition of Dallas and 
the Board’s reasonable desire to hold a hearing thereon and 
provides no definitive basis for limiting the scope of this 
on any other Board route proceeding. 

National has argued that the extension proposed by it 
does no more than put it on an equal footing with Delta 
in providing through service from New Orleans and Florida 
(Pet. Br. 8) and suggests that the further extension which 
Delta says will result therefrom is not a necessary conse- 
quence of National’s argument. (Pet. Br. 34) Such a con- 
tention is wholly without merit. The extension of the case 
to include New Orleans-west coast routes, as demonstrated 
above, supra, page 19, must flow out of valid claims of 
Western, if National’s standard is accepted. Furthermore, 
it is not true, as alleged by National, (Pet. Br. 8) that the 
expansion of the Dallas case as requested by that carrier 
would only enable it to ‘‘provide the same type of through 
service for New Orleans and Florida’’ as Delta’s applica- 
tion which is now included in the Dallas proceeding. While 
Delta does have a ‘‘route’’ between Miami and Dallas via 
Jacksonville and Atlanta as depicted by the map facing 
page 8 of National’s brief, that ‘‘route’’ does not provide 
the same service possibilities between Jacksonville and 
Miami as does National’s route there shown. Delta’s route 
into Florida, identified as Route 54, runs between Chicago 
and Florida with Atlanta its westernmost point. Delta’s 
route to Dallas and New Orleans is a separate route 24 
which crosses route 54 at Atlanta and thence runs to the 
northeast. (J. A. 132,133) Delta cannot overfly the route 





22 


junction point of Atlanta and so cannot legally provide 
non-stop service between Florida points and New Orleans 
and Dallas. Since Delta does not serve Tampa (J. A. 132- 
136) it cannot provide any service between this Florida 
point and New Orleans and Dallas. On the other hand, 
National under its certificate (J. A. 131) has a direct route 
No. 39 from Florida across the Gulf on which it can provide 
non-stop service between Jacksonville, Miami, and Tampa 
to New Orleans and Houston. Moreover, since Delta’s 
flight must stop at Atlanta, its route between Miami and 
Dallas, circuitous as against National’s direct trans-gulf 
route.*® 

Delta has recognized this situation in presenting its case 
to the Board in the Dallas proceeding. In its description 
of Delta’s proposal contained in its Exhibit DL 12 sub- 
mitted in that proceeding Delta makes no claim that its 
certification between Dallas and the west coast will enable 
it to provide one carrier service between Florida cities and 
the west coast. Rather, Delta’s proposal is predicated upon 
the assumption that if certificated between Dallas and the 
west coast, it will provide through service between Florida 
and the west by the continuation of the existing interchange 
operation with National over the latter’s transgulf route 
between Florida and New Orleans. On the other hand, Na- 
tional seeks a transcontinental route as shown by its Exhibit 
NAL-10 in the Dallas proceeding which sets forth in detail 
the ‘‘New Service To Be Provided Under National’s Pro- 
posal Transcontinental’’ between Florida and the west 
(Appendix E hereto) and by its Exhibit NAL-2 setting 
forth one plane ‘‘Proposed Schedules Transcontinental’’ 
between Miami and San Francisco. (Appendix A hereto)?¢ 

National therefore in fact is suggesting not that the 
Dallas case should be expanded in order to put it on equal 


15 Map opposite page 8 of petitioner’s brief. 


16 National’s lack of interest in a Houston-Dallas segment is reflected in 
the absence of any schedule for such service. 
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footing with Delta, but for the purpose of giving it an 
advantage over Delta in laying the foundation for a south- 
ern transcontinental route. That is precisely what Na- 
tional means in talking about the exclusion of its ‘‘Florida 
to the West Coast’’ proposal. (Pet. Br. 8) The conten- 
tions about a ‘‘minor’’ expansion to include Houston are 
in direct contradiction to this concern over a transcontinen- 
tal route. If National is to be permitted, contrary to the 
Board’s findings as to the public interest, to establish in 
this case a ‘‘ Proposal to Provide Direct Service from New 
Orleans and Florida to the West Coast’’ across the Gulf of 
Mexico” and thus expand the Dallas proceeding into a 
southern transcontinental route proceeding, then Delta is 
equally entitled to have its application in Docket No. 7987 
for a route between Miami, Tampa and the west, which is 
its proposal for a trans-gulf Glorida to the west coast serv- 
ice, also heard in the proceeding. 

National’s present argument of unfairness is in contra- 
diction to its contentions with respect to the Florida-Texas 
Service Case. That proceeding had been strictly limited 
to a Houston to the east proceeding in order to decide the 
need for such service without the delays inherent if the case 
were expanded to include points west of Houston. , In fact, 
even service to San Antonio, which lies only about 6Q miles 
west of Houston, was excluded. (J. A. 63) Thus the ac- 
tion there taken by the Board was identical to that it has 
taken with respect to Dallas, only the directions of service 
being reversed. When the Dallas case was set for hearing 
the Board’s Bureau Counsel moved to defer final action in 
the Houston case in order to determine the issues therein 
as a part of a broader proceeding involving Dallas-west 
service. (J. A. 118-122) National strongly opposed this 
action. It did so in spite of the fact that the City of Hous- 
ton itself desired that a permanent award await the out- 
come of a broader proceeding. (J.A.62) National argued 
in support of its opposition, inter alia, as follows: (J. A. 
63, 64) 


17 Map opposite page 8 of petitioner’s brief. 











24. 


‘*A special proceeding was set up to consider the 
need for service between Houston and Florida. In <a 
order to confine the case strictly, the Board refused 
to include applications for such nearby points as San 


Antonio. Hearings have been held, briefs filed and , d 
the Examiner’s report has been issued. Only three ‘| 
procedural steps remain. Service on this route should 


be in operation within a few months. 

‘‘TIt would be unconscionable to deprive the public 
of a needed service on the speculative basis that it 
might somehow affect the selection of the carrier in 
a still non-existent Southern Transcontinental Service +F 
Case. 

‘¢The possibility that a decision in the Florida-T exas 
Case might affect the decision in a presently non- > 
existent transcontinental case is not substantially j 
different from the possibility that the recent South- 
west-Northeast Decision may affect the decision in the 
Dailas-West Case. Such possibilities always exist and 
the Board has consistently refused to permit such 
factors to delay needed services. 

“‘ The need for prompt action to fill the South Texas- Me 
Florida gap is urgent. Further extended delays such 
as that suggested by Bureau Counsel would constitute 
an unexcusable deprivation of needed service for the ~4 
traveling public for the primary benefit of the private | 
interesis of certain air carriers. Such considerations 
have not been recognized as a proper basis for delay 
in past cases. They should not be permitted to delay 


<<“ ew © 


the needed Houston-Florida service in this instance.’’ ~ 
(Emphasis supplied) ‘ 
Finally, not only is the Board’s treatment of Houston 4 


and National in this case consistent with its action in 
limiting the Florida-Texas Service Case, it is also con- 
sistent with the agency’s action in limiting similar cases 
before it. In the Denver Service Case (Docket No. 5962), 
the Southwest-Northeast Service Case (Order E-9758, 
dated November 21, 1955),1* the Great Lakes-Southeast 
Service Case (Docket Nos. 2396, et al.), and the New York- ; 
Chicago Case, Order E-9692, dated October 27, 1955, the s 





18 This proceeding involved Dallas to the east service. 
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Board declined to expand the scope of the particular pro- 
ceeding so as to give rise to much broader issues. In the 
first three of these the disappointed parties which sought 
to expand the proceeding sought judicial intervention. In 
two cases they were unsuccessful and the third action was 
voluntarily dismissed. United Air Lines v. Civil Aero- 
nautics Board, 228 F. 24 13 (C. A. D. C., 1955) ; United Air 
Lines v. Civil Aeronautics Board (Case No. 12,123) ; East- 
ern Air Lines, Inc. v. Civil Aeronautics Board (Case No. 
13,323, decided December 6, 1956). In the first United case 
(228 F. 2d 13) this Court stated: (page 16) 


‘c* * * the problem of administration of its own 
business is singularly within the Board’s prerogative. 
As an informed body it must have wide scope in its 
administration of the business committed to its 
charge.”’ 


Delta submits that this principle is particularly appli- 
cable to the claims of National that the Board acted 
arbitrarily in refusing to expand the Dallas case and that 
National is asking the Court to substitute its own judgment 
for that of the agency as to what the consequences will be 
if National’s request were granted. Moreover, the carrier 
seeks such judicial intervention upon premised facts 
which are not accurate, as is demonstrated above, and in 
circumstances where the correct facts would either result 
in unfair treatment to Delta and others or in transconti- 
nental route proceedingS. 


IL 
NATIONAL’'S PROPOSALS ARE NOT MUTUALLY EXCLUSIVE TO 
APPLICATIONS FOR DALLAS-WEST COAST SERVICE. 
National also contends that its proposals which the 
Board refused to consolidate into the Dallas proceeding 
are ‘‘mutually exclusive’’ to applications for Dallas-west 





19 The carrier stipulated for dismissal of its petition for review in this 
case after the Court (228 F. 2d 13) dismissed its petition for review of the 
Board’s consolidation order in the Denver Service Case. 
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coast service within the meaning of Ashbacker Radio 
Corp. v. Federal Communications Commission, 326 U. S. 
327 (1945). The carrier therefore argues that it is en- 
titled as a matter of legal right to have those proposals 
heard in a comparative proceeding either as a part of 
the Dallas case or concurrently therewith. (Pet. Br. 23-35) 

National contends (Pet. Br. 23) that the grant of a 
Dallas-west coast route would exclude its application to 
provide service between: 


Dallas and the West 
Houston and the West 

New Orleans and the West 
All of Florida and the West 


There is, of course, no Ashbacker problem with respect to 
National proposals to provide ‘‘Dallas and the West’’ 
service. National’s application for this service has been 
consolidated into the proceeding in Docket No. 7596, (J. A. 
12), and the only issue here is whether the Board exceeded 
its discretion in refusing to permit consolidation of Na- 
tional’s proposals for service east of Dallas to support the 
earrier’s Dallas-west application. 

It is significant that National is alleging that its ‘‘New 
Orleans and the West’’ and ‘‘ All of Florida and the West’’ 
proposals are mutually exclusive to Dallas-west proposals. 
(Pet. Br. 23) This position of National reveals in clear 
relief the real thrust of its efforts in this case and the 
fact that Houston is simply a pawn in a larger chess game 
of a transcontinental route toward which the carrier is 
maneuvering. National’s allegation that its ‘‘All of Florida 
and the West’’ proposals are mutually exclusive to the 
applications for Dallas to the west coast service means, 
if valid, that the Dallas proceeding must as a matter of 
law be turned into a transcontinental route proceeding. 
Such a result is, of course, precisely that urged to this 
Court by United and Eastern in prior cases and rejected 
in United Air Lines, Inc. v. Civil Aeronautics Board, 228 




















=k © 
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F. 2d 13 (1955) and in Eastern Air Lines, Inc. v. Civil 
Aeronautics Board (Case No. 13,323, decided December 6, 
1956). 

While thus protesting with its left hand that the award 
of a Dallas-west coast route will preclude its transconti- 
nental route proposals, National with its right hand offers 
the argument that after all, the carrier’s proposed expan- 
sion will not give rise to such a case, and that this is a situ- 
ation which falls within the orbit of the Court’s decision 
in Delta Air Lines v. Civil Aeronautics Board, 228 F. 2d 
17 (1955). 

National asserts that the facts in the instant case and 
those in the Delta case are ‘‘basically identical’’ (Pet. Br. 
26) without explaining why. However, it does recognize 
that the facts are different in that the segment involved 
in the Delta case ‘‘lay entirely within the area prescribed 
by the Board’s consolidation order,’’ while the proposal 
which the carrier asks to be included in the Dallas pro- 
ceeding lies outside of such area. (Pet. Br. 32) Actually, 
the difference is more pronounced because in the Eastern 
ease, this Court in refusing to apply the Delta decision 
stated : *° 


“‘The Delta Air Lines case is obviously not appli- 
cable here. The disputed segments there were in the 
very heart of the area under consideration, almost 
exactly midway of the long-line application involved.’’ 


It is thus clear that the factual situations are not the same 
and that National is asking the Court to extend the Delta 
case to encompass a request for the consolidation of route 
proposals outside of the area of the proceeding before the 
Board. In both the United and Eastern cases the Court 
refused to so exten&@the Ashbacker principle. It is sub- 
mitted by Delta that there is no sufficient justification 
shown for such an extension here. 





20 Page 5 of printed opinion. 
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First: the acceptance of National’s proposal will result 
in a transcontinental route case. 
In the Eastern case the Court stated: 


‘‘Certainly the Ashbacker doctrine is not available 
for mere tactical maneuver purposes. An existing 
certificate holder cannot by the mere filing of applica- 
tions for routes transform a limited inquiry into a 
massive consideration of the whole of American air 
transportation. The problem is typically one for 
agency judgment.”’ 


National argues that its proposal to expand the case to 
include ‘‘Houston and the West’’ service will not give 
rise to a chain reaction of new claims because it will not 
ereate’’ any valid claim from Houston to New Orleans or 
from Houston to any reasonably related point.’’ (Pet. Br. 
4). 

There has been demonstrated in detail above, supra, 
pages 17-20, that the so-called ‘‘minor’’ expansion pro- 
posed by National will give rise to valid claims between 
Houston and New Orleans by other applicants and between 
Houston and Florida by Delta and the other applicants and 
that fairness to these carriers would dictate the expansion 
of the proceeding to include a southern transcontinental 
route upon the same theory now advanced by National. 
Moreover, National’s position throughout this case makes 
it clear that a transcontinental route is its real goal and 
that its claims with respect to the application of the Ash- 
backer doctrine to Houston are a ‘‘mere tactical maneu- 
ver’’ to that end. The claimed unfairness to National has 
been analyzed above, swpra, pages 19-21, and it is there 
shown that the carrier’s real objective is to secure an 
advantage in being the only applicant for a direct Florida- 
west coast service. 

Second: the grant of a Dallas-west coast route to any 
applicant other than National will not preclude a subse- 
quent grant of a Houston-West Coast route. The Board 


21 Page 4 of printed opinion. 
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considered the question of the effect of the Dallas proceed- 
ing as now constituted upon National’s request for a 
Houston-west or a New Orleans and Houston-west route 
and found as follows: (J. A. 22) 


‘“‘Our action in considering now the question of 
whether there is a need for improved service from 
Dallas to the West will not, of course, preclude or 
otherwise substantially affect the grant of additional 
authorizations for improved services between either 
New Orleans or Houston and the West when proposals 
for such services are heard.’’ 


This finding of the Board is a valid one on its face when 
it is considered that both Houston and New Orleans are 
cities in excess of 600,000 population and are respectively 
some 250 and 500 miles distant from Dallas. Its validity 
is further reinforced by the fact that the existence of air 
service into Dallas from the east and the southwest and the 
addition to such service in the Southwest-Northeast Serv- 
ice Case (Order E-9758) did not affect the authorization 
by the Board of new service for Houston to the east in the 
Florida-Texas Service Case (Order H-10635, dated Sep- 
tember 21, 1956). 

National makes no reference to the Board’s finding in 
its brief. It does argue that the award of a Dallas-West 
route to another carrier will result, ‘‘as a matter of 
economic fact’’, in the exclusion of its proposal because 
the Board in the Southern Service to the West Case, 12 
C. A. B. 518, found that there was no need for additional 
service between Texas and the West. (Pet. Br. 18) That 
decision was handed down in January 1951, on the basis 
of a record made in May, 1949, which in turn was based 
on earlier traffic data. Almost a decade has now passed 
during which air traffic has multiplied many times over. 
National is thus asking the Court to overrule @ factual 
determination of the Board with respect to the economics 
of air transportation that is reasonable on its face on the 
basis of ten-year-old traffic data. In addition, National’s 
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contentions are contrary to its own arguments to the 
Board in this case. In arguing for the inclusion of a 
Houston-west coast service issue in the Dallas proceeding, 
National contended that ‘‘it is apparent that the need for 
improved service from New Orleans and Houston is in- 
finitely greater especially when it is realized that both 
Houston and New Orleans are larger than Dallas and 
that Houston has at least a comparable economic produc- 
tivity and equally rapid rate of growth.’’ (J. A. 59). 
Furthermore, in its exhibits in the Dallas proceeding (Ex- 
hibit NAL-7, page 2),** National has estimated a total 
market for Dallas-west service of approximately 226,000,- 
000 revenue passenger miles, of which it says National 
will be ‘required to obtain 48% in competition with Ameri- 
ean or 107 million revenue passenger miles for a break- 
even operation. (Exhibit NAL-6, page 1).% At the same 
time, National estimates in Exhibit NAL-7, page 3,* that 
in 1958 there will be available from ‘‘traffic moving be- 
tween Houston and cities west of Houston’’* 117 million 
revenue passenger miles for support of a new one carrier 
services from Houston to the west. In addition, in the 
same exhibit National estimates that in 1958 there will be 
available from ‘‘traffic moving between New Orleans and 
cities west of New Orleans’’ some 127 million revenue 
passenger miles for support of such service. 

It is thus readily apparent that there is no adequate 
basis on which to overturn the Board’s finding and give 
rise to all of the complications inherent in an expansion 
of the Dallas proceeding. 





22 Appendix C hereto. 
23 Appendix B hereto. 
24 Appendix D hereto. 


25 The cities west of Houston listed are Las Vegas, Los Angeles, Phoenix, 
San Diego, San Francisco. 
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IV. 


THE BOARD'S ACTION DOES NOT VIOLATE ANY RIGHT OF NATIONAL 
UNDER THE CIVIL AERONAUTICS ACT TO A SPEEDY DISPOSITION 
OF ITS APPLICATION FOR AN EXTENSION OF ITS ROUTE. 


National argues that the Board’s action in this case 
violates its right under Section 401(c) of the Civil Aero- 
nautics Act (49 U. S. C. 48)(¢)) to a disposition of its 
application in Docket No. 7159 ‘‘as speedily as possible.’’ 
(Pet. Br. 35-37) There are three answers to this argument. 

First: Even if the claim were a valid one, it would not 
entitle National to a consolidation of its application in 
Docket No. 7159 into the Dallas proceeding or even to a 
comparative hearing thereon. It would simply mean that 
National is entitled to a mandamus for a separate and 
unrelated disposition of the application, a form of relief 
which it has not requested in its petition for review. 

Second: The claim is without merit. The application in 
Docket No. 7159 in its original form was filed on May 16, 
1955. (J. A. 30) ‘Thus, it had been pending only sixteen 
months when the Board’s order of September 16, 1956 was 
issued. This is not an unusual length of time for a route 
application of such magnitude to be pending before the 
Board and there is no showing by National that its appli- 
cation had been reached in its regular turn. As a matter 
of fact, Braniff’s application for a Dallas-west coast route 
(Docket No. 7150) out-ranked the National application in 
order of priority (J. A. 34) so that the issue of such 
service would in any event have been entitled to be heard 
before National’s application for an extension of its Route 
39 from New Orleans and Houston to the west coast. 

Moreover, the application for which National requested 
hearing in the Dallas proceeding was not its original ap- 
plication of May 16, 1955, but its Amendment No. 1 filed on 
April 26, 1956, which was substantially different in form 
compared to the original. (J. A. 31) Thus any claim of 
undue delay in hearing the application should realistically 
be considered from the latter date. 
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National can cite no decision supporting its argument 
that a hearing on its application has been unduly delayed. 
In the recent Eastern case, this Court in considering an 
argument of undue delay made by Eastern, under the same 
statutory provisions relied on by National, referred to 
certain of the carrier’s applications filed during 1955 and 
stated ‘‘its argument cannot apply to that phase of the 
case.’ * 

Third: National’s argument is not in reality a con- 
tention of delay in considering its application for a New 
Orleans, Houston-west coast route, but a complaint that 
the application had priority over the Dallas petition and 
so should have been heard first or at the same time. This 
contention has little merit as clearly appears from the 
discussion supra, pages 4, 15-16 on the Board’s findings 
supporting an immediate hearing on the issue of Dallas- 
west coast service. 


26 Page 5 of printed opinion in Case 24 13, 323. 





33 


CONCLUSION. 


Upon the basis of the foregoing points and authorities, 
Delta requests: 


(1) That the Court dismiss the petition for review as 
untimely filed. 


(2) In the alternative, that the Court dismiss the peti- 
tion or affirm the Board’s orders on the grond that National 
has shown no legal right of the carrier which has been 
violated by those orders. 


Respectfully submitted, 


CuaRENCE M. MvuLHo.tanp, | 
741 National Bank Bldg., | 
Toledo 4, Ohio, 


Epwarp J. Hickey, Jr., 
James L. Hicusaw, JR., 
620 Tower Building, 
Washington 5, D. C. 


Ricuarp S. Maurer, 
Vice President, Legal 
Delia Air Lines, Inc., 


Frank F. Rox, 
Attorney, Delta Air Lines, Inc., 
Atlanta, Airport, 
Atlanta, Georgia, 
Attorneys for Delta Air Lines, Inc. 
Of Counsel: ; 


Mv LuHoLuanp, Rosie & Hickey, 
620 Tower Building, 
Washington 5, D. C. 


May 27, 1957. 
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APPENDIX A. 
C. A. B. Docket No. 7596, et al. Exhibit NAL-2 ~~ 
Page 2 , 
National Airlines, Inc. 
PROPOSED SCHEDULES “ 
TRANSCONTINENTAL ~ 
WESTBOUND a 
Fit, 1 Fit. 3 Fit. 5 Fit. 7 Fit. 9 Fit. 11 Fit. 13 
DCT DCT DC7 DC-7 DC7 DC7 DC7 | 
Comb Comb “ Comb = Comb Comb f 
(amauta, Tl cetacean Tt cet Tl ete Tl em f 
Miami Ly 0000 0000 0000 0000 0000 0000 ~ 
KN 4 
Jacksonville Lv 0000 
Orlando Ar , 0035 
Orlando Lv 0100 j 
Tampa Ar 0055 0055 0055 0055 0125 é' 
Tampa Lv 0115 0115 0115 0115 0150 
New Orleans Ar 0229 0305 0305 0305 0340 
New Orleans Lv 0300 0330 0330 0330 0400 — 
Houston Ar 0408 0450 0520 
Houston Lv 0430 0515 0540 1 
Se See 
Dallas/ 
Fort Worth Ar 0411 0445 0515 0515 
Dallas/ | 
Fort Worth Lv 0440 0515 0545 0545 
E] Paso Ar 0700 0757 0810 an 
El] Paso Lv 0720 0815 0830 
Phoenix Ar 0948 1003 
Phoenix Lv 1010 1020 
Las Vegas Ar 1128 
Las Vegas Lv 1150 
San Diego Ar 1130 ’ 
San Diego Lv 1150 4 
Los Angeles Ar 0915 1020 0957 1018 1220 
Los Angeles Lv 0945 1050 1030 1045 ‘ 
Oakland Ar 1115 1040 1220 1200 1215 1327, oS 
* Off Peak Coach. 
H“_ 


These segments would be operated in 1958 regardless of decision of this proceeding. 
un S— 
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<a APPENDIX A. 
* C. A. B. Docket No. 7596, et al. Exhibit NAL-2 
Page 3 
National Airlines, Inc. 
PROPOSED SCHEDULES 
TRANSCONTINENTAL 
EastTBoUND 
dos Fit. 2 Fit. 4 Fit. 6 Fit. 8 Fit.10 Filt.12 Fit. 14 
DC-7 DC-7 DC-7 DC-7 DC-7 DC-7 DC-7 
o> Comb Comb ws Comb us Comb Comb 
» San Francisco/ 
' Oakland Lv 0000 0000 0000 0000 0000 0000 
>» Los Angeles Ar 0130 0130 0130 0130 
Los Angeles Lv 0200 0200 0200 0200 0000 
San Diego Ar 0030 
San Diego Lv 0050 
Las Vegas Ar 0137 
» las Vegas Lv 0200 
Phoenix Ar 0210 0308 
y» Phoenix Lv 0230 0330 
El Paso Ar 0437 0403 0503 
El Paso Lv 0500 0420 0520 
Dallas/ 
"Fort Worth Ar 0635 0525 0635 0632 
Dallas/ 
Fort Worth Lv 0700 0600 0700 0700 
as 
Houston Ar 0730 0703 0750 
~ Houston Lv 0750 0730 0815 
~ — 
New Orleans Ar 0745 0845 0850 0845 0935 
» New Orleans Lv 0815 0915 0915 0910 1000 
Tampa Ar 1105 1943 1105 1100 1150 
Tampa Lv 1125 1100 1125 1120 1210 
Orlando Ar 1235 
» Orlando Lv 1240 
~ Jacksonville Ar 1315 
» Miami Ar TTT 1044 1220 1155 1220 1215 
“ Off Peak Coach. 
oo : se ; : 
° These segments would be operated in 1958 regardless of decision of this proceeding. 
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APPENDIX B. 
C. A. B. Docket No. 7596, et al. Exhibit NAL-6 «~ 
Page 1 
National Airlines, Inc. + 


ESTIMATED REVENUES NECESSARY FOR ‘“‘BREAKEVEN”’ + 
OPERATION (DALLAS-WEST) 


Estimated Revenue Passenger Mile Yield: 








a4 
Class A. S. M. (000) % of Total Yield 
SA aS a ea eeaeags peer eg am vee mega yah 5 Fe RY OP Daa > apa RRA PoP anes as So NRE “/ 
First Class on Comb. Equp. 50,107 20.33% 5.72¢ | 
Coach on Comb. Equip. 102,140 41.43% 434¢ <<“ 
Off Peak Coach 94,263 38.24% 3.71¢ 3 
Totals and Weighted Average 246,510 100.00% 4.38¢ a4 
Estimated Cargo Revenues: | 
Air Mail: 
3,049,356 rev. mi. at NAL’s 1956 experienced 3.06¢ per mi. $ 93,310 , 
Express: 


3,049,356 rev. mi. at NAL’s 1956 experienced 1.16¢ per mi. 35,373 @ 
Freight : 
3,049,356 rev. mi. at NAL’s 1956 experienced 5.50¢ per mi. 167,715 “ 


$296,398 
Estwnated Excess Baggage Revenue per Passenger Mile: % 
3% of 4.38¢ (based on National’s 1956 experience) 13¢ 
Combined Passenger and Excess Baggage Yield: 
4.38¢ + .13¢ = 4.51¢ 
Estimated Breakeven Revenue Passenger Miles: 
Total Operating Expenses shown in Exhibit NAL-5 $5,159,755 
Cargo Revenue Estimate 296,398 , 
Breakeven Passenger and Excess Baggage Revenue $4,863,357 
Breakeven Revenue Passenger Miles @ 4.51¢ 
Combined Yield (000) $4,863,357/4.51¢ = 107,835 «4 
Breakeven Load Factor: 
107,835,000 Revenue Passenger Miles/246,510,000 Available > 
Seat Miles = 43.74% « 
Necessary Market Pies baisiitiin for ‘‘ Breakeven’’ Operation: 
Total Available Rev. Pass. Miles (000) per NAL-7 226,665 
Relative Participation Required (17,835/206,225) 48% 
Developed Rev. Pass. Miles per NAL-7 (000) 86,870 
Necessary Diversion from American (000) 20,965 


Breakeven Revenue Passenger Miles (000) ' 107,835 * 





Pr 
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FORECAST OF TRAFFIC (DALLAS-WEST) 


























PassENGER MILES 
(In Thousands) 





























1955 Survey Without 
March and Development 
September Daily Annual Daily Annual 
(1) (2) (3) (4) (5) 
Datuas-Los ANGELES 
Connecting 8,408 
Less Tradewinds 1,839 
Net Connecting 6,569 117 42,705 175 63,875 
Local 2,605 47 17,155 71 25,915 
Total 9,174 164 59,860 246 89,790 
Fort WorrTs-Los ANGELES 
Connecting 1,736 
Less Tradewinds 386 
Net Connecting 1,350 24 8,760 36 13,140 
Local 1,220 22 8,030 33 12,045 
Total 2,570 46 16,790 69 25,185 
ToraL DaLuas/ForT 
Worrts-Los 
ANGELES 11,744 210 76,650 315 114,975 
DALLAS-SAN FRANCISCO 
Connecting 4,990 
Less Tradewinds 708 
Net Connecting 4,282 76 27,740 114 41,610 
Local 1,406 25 9,125 38 13,870 
Total 5,688 101 36,865 152 55,480 
Forr Worts- 
San FEANCISCO 
Connecting 758 
Less Tradewinds 212 
Net Connecting 546 10 3,650 15 5,475 
Local 341 6 2,190 9 3,285 
Total 341 16 5,840 24 8,760 
ToraL DALLAS/FortT 
WorrTa-San 
FRANCISCO 6,575 117 42,705 176 64,240 
GRAND ToraL 18,319 327 119,355 491 179,235 





| Notes: Col. 2 derived by dividing Col. 1 by 56 





Col. 3 derived by multiplying Col. 2 by 365 
Col. 4 derived by multiplying Col. 3 by 150% 
Col. 5 derived by multiplying Col. 4 by 365 
Col. 6 derived by multiplying Col. 4 by 115% 
Col. 7 derived by multiplying Col. 6 by 365 
* Excludes 20,440,000 R. P. M.’s of ‘‘Tradewind’’ traffic which when included provides a 
total market of 226,665,000 revenue passenger miles. 
Sources: C. A. B. Airline Competition Study 
C. A. B. Airline Traffic Survey 
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With 
Development 
Daily Annual 
(6) (7) 
202 73,730 
82 29,930 
284 103,660 
41 14,965 
38 13,870 
79 28,835 
363 132,495 
130 47,450 
44 16,060 
174 63,510 
18 6,570 
10 3,650 
28 10,220 
202 73,730 
565 206,225* 
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APPENDIX D. 


C. A. B. Docket No. 7596, et al. Exhibit NAL-7 
Page 3 +- 
National Airlines, Inc. | 


FORECAST OF TRAFFIC 


TRANSCONTINENTAL 
SUMMARY 
1958 Available 
R.P.M.’s (000) 
West of 
Market MSY/HOU Source 


I. Traffic moving between cities 
served by National east of New 
Orleans on the one hand and 
Dallas/Ft. Worth and cities 
west of Dallas/Ft. Worth to be 
served by National on the other. 283,290 Pages 4-7 


II. Traffic moving between Hous- 
ton and cities west of Houston ' 
to be provided first one carrier ; 
service by National. 117,727 Page 8 3s 


III. Traffic moving between New é‘ 
Orleans and cities west of New i 
Orleans to be provided first one , 
carrier service by National. 127,562 Page 9 | 


IV. Traffic moving between Dallas, 
Ft. Worth and El Paso on the 
one hand and Las Vegas on the 
other (first one carrier serv- 


ice). 9,538 Page 10 : 
V. Traffic moving between cities to | 

be provided first competitive 

service by National, New Or- | 

leans/Houston/Dallas-West. 570,252 Page 11 
VI. Traffic moving between cities ; 


west of Dallas to be provided 
additional competitive service 
by National. 628,410 Page 12 é 


(Continued on next page) 
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Total 1958 Available traffic 
west of New Orleans/Houston. 


Total developed R. P. M.’s 
(000) (1,736, 779 less 1,461, 725 
Normal 1958) 








1,736,779 










257,054 





Note 





On subsequent pages of this exhibit, under column (3), each market has 

been classified on the following basis: 

a> Class A. Markets in which National proposes First One Carrier 
Service. 

Class B. Markets in which National proposes First One Carrier 
Service in substitution for presently authorized interchange 
service. 

Class C. Markets in which National proposes First Competitive One 
Carrier Service. 

Class D. Markets in which National proposes Additional Competitive 

Service. 
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C. A. B. Docket No. 7596, et al. Exhibit NAL-10 


Page 2 
National Airlines, Inc. 


NEW SERVICE TO BE PROVIDED UNDER 
NATIONAL’S PROPOSAL 
TRANSCONTINENTAL 


First One Carrer SERVICE 
Between And 


Dallas/Fort Worth, Daytona Beach, Fla. 

Texas Fort Myers, Fla. 
Gulfport, Miss. 
Havana, Cuba 
Key West, Fla. 
Lakeland, Fla. 
Las Vegas, Nev. 
Marianna, Fla. 
Miami, Fla. 
Mobile, Ala. 
Orlando, Fla. 
Panama City, Fla. 
Pensacola, Fla. 
St. Petersburg/Clearwater, Fla. 
Sarasota/Bradenton, Fla. 
Tallahassee, Fla. 
Tampa, Fla. 
Valdosta, Ga. 
West Palm Beach, Fla. 


El Paso, Texas Daytona Beach, Fla. 
Fort Myers, Fla. 
Gulfport, Miss. 
Havana, Cuba 
Jacksonville, Fla. 
Key West, Fla. 
Lakeland, Fla. 
Las Vegas, Nev. 
Marianna, Fla. 
Miami, Fla. 
Mobile, Ala. 

New Orleans, La. 








AS 





Las Vegas, Nevada 
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Orlando, Fla. 

Panama City, Fla. 

Pensacola, Fla. 

St. Petersburg/Clearwater, Fla. 
Sarasota/Bradenton, Fla. 
Tallahassee, Fla. 

Tampa, Fla. 

Valdosta, Ga. 

West Palm Beach, Fla. 


Daytona Beach, Fla. 
Fort Myers, Fla. 
Gulfport, Miss. 
Havana, Cuba 
Houston, Texas 
Jacksonville, Fla. 

Key West, Fla. 
Lakeland, Fla. 
Marianna, Fla. 
Miami, Fla. 

Mobile, Ala. 

New Orleans, La. 
Orlando, Fla. 

Panama City, Fla. 
Pensacola, Fla. 

St. Petersburg/Clearwater, Fla. 
Sarasota/Bradenton, Fla. 
Tallahassee, Fla. 
Tampa, Fla. 

Valdosta, Ga. 

West Palm Beach, Fla. 
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Page 3 


National Airlines, Inc. 
NEW SERVICE TO BE PROVIDED UNDER 


NATIONAL’S PROPOSAL 
TRANSCONTINENTAL 


First One Carrier SERVICE 


Between 


Los Angeles, California 


Phoenix, Arizona 


And 


Daytona Beach, Fla. 
Fort Myers, Fla. 
Gulfport, Miss. 
Havana, Cuba 
Houston, Texas 
Jacksonville, Fla. 

Key West, Fla. 
Lakeland, Fla. 
Marianna, Fla. 

Miami, Fla. 

Mobile, Ala. 

New Orleans, La. 
Orlando, Fla. 

Panama City, Fla. 
Pensacola, Fla. 

St. Petersburg/Clearwater, Fla. 
Sarasota/Bradenton, Fla. 
Tallahassee, Fla. 
Tampa, Fla. 

Valdosta, Ga. 

West Palm Beach, Fla. 


Daytona Beach, Fla. 
Fort Myers, Fla. 
Gulfport, Miss. 
Havana, Cuba 
Houston, Texas 
Jacksonville, Fla. 
Key West, Fla. 
Lakeland, Fla. 
Marianna, Fla. 


a. 
Mobile, Ala. 











San Diego, California 
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New Orleans, La. 

Orlando, Fla. 

Panama City, Fla. 

Pensacola, Fla. 

St. Petersburg/Clearwater, Fla. 
Sarasota/Bradenton, Fla. 
Tallahassee, Fla. 

Tampa, Fla. 

Valdosta, Ga. 

West Palm Beach, Fla. 


Daytona Beach, Fla. 
Fort Myers, Fla. 
Gulfport, Miss. 
Havana, Cuba 
Houston, Texas 
Jacksonville, Fla. 
Key West, Fla. 
Lakeland, Fla. 
Marianna, Fla. 
Miami, Fla. 
Mobile, Ala. 

New Orleans, La. 
Orlando, Fla. 
Panama City, Fla. 
Pensacola, Fla. 
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APPENDIX E. 


C. A. B. Docket No. 7596, et al. 


National Airlines, Inc. 
NEW SERVICE TO BE PROVIDED UNDER 
NATIONAL’S PROPOSAL 
TRANSCONTINENTAL 


First OnE Carrier SERVICE 


Between 


San Diego, California 
(cont.) 


San Francisco/Oakland, 
California 


And 


St. Petersburg/Clearwater, Fla. 
Sarasota/Bradenton, Fla. 
Tallahassee, Fla. 

Tampa, Fla. 

Valdosta, Ga. 

West Palm Beach, Fla. 


Daytona Beach, Fla. 
Fort Myers, Fla. 
Gulfport, Miss. 
Havana, Cuba 
Houston, Texas 
Jacksonville, Fla. 

Key West, Fila. 
Lakeland, Fla. 
Marianna, Fla. 

Miami, Fla. 

Mobile, Ala. 

New Orleans, La. 
Orlando, Fla. 

Panama City, Fla. 
Pensacola, Fla. 

St. Petersburg/Clearwater, Fla. 
Sarasota/Bradenton, Fla. 
Tallahassee, Fla. 
Tampa, Fla. 

Valdosta, Ga. 

West Palm Beach, Fla. 


Exhibit NAL-10 
Page 4 
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Improvep One Cargrize SERVICE 


Dallas/Fort Worth, 
Texas 


El Paso, Texas 


Las Vegas, Nevada 


El Paso, Tex. 

Jacksonville, Fla. 

Los Angeles, Cal. 

New Orleans, La. 

Phoenix, Ariz. 

San Diego, Cal. 

San Francisco/Oakland, Cal. 


Houston, Texas 

Los Angeles, Cal. 

Phoenix, Ariz. 

San Diego, Cal. 

San Francisco/Oakland, Cal. 


Phoenix, Ariz. 


SUPPLEMENTAL OnE CaRRIER SERVICE 


Las Vegas, Nevada 
Los Angeles, California 


Phoenix, Arizona 


San Diego, California 


San Francisco/Oakland, Cal. 


Phoenix, Ariz. 
San Diego, Cal. 
San Francisco/Oakland, Cal. 


San Diego, Cal. 
San Francisco/Oakland, Cal. 


San Francisco/Oakland, Cal. 


